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Review and enforcement:
the role of the CMA and CAT
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1. Referrals to the Subsidy Advice Unit (SAU).

2. Transparency requirements on public authorities.

3. Reviews in the Competition Appeal Tribunal (CAT).
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° IS the measure a “SU bSidy” or “Su bS|dy A Public Authority (PA) wants to award a subsidy or make a scheme
scheme™? Check if a financial

measure meets the
definition of a subsidy

e |s it a subsidy?
o Additional guidance on subsidy definitions

. “ Y ” 2 _ _
DoeS a prOthItlon apply ] Chieck If.aSUbSI.dy a ® Subsidy design & assessment
scheme is consistent ‘ e et
with the principles
« Does an “exemption” apply or will the S dn T
. 7 . fi iculture, : e Energy and Environment Principles
SUbSIdy be awarded under a Streamllned Oraa;?;(;iv?rr:n;r;i;gy ‘ OGUidz\:lCE on agriculture&fish:ries (DEFRA)
route”? subsidies or schemes
Check if any e Unlimited guarantees e Relocation of activities
. . prohibitions apply - ® Export perforn'.lance e Ailing or insolvent enterprises
« |f the measure is a subsidy — and the e
subsidy is not exempted or prohibited —
the PA must assess the subsidy against e en
. . . « exemptions apply :
the SUbSIdy ContrOI prInCIpIeS ( the Self_ :E:enzrc e:uctl)‘:?dies e Subsidies in legislation
assessment”)_ If consistent 2 the PA may « Permitted modifications  « Streamlined routes

e Other specific exemptions

award the subsidy.
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« Certain subsidies require further assessment and (potentially) need to be referred to the SAU
before they are awarded:

— Subsidies of Particular Interest (SOPIs) must be referred to the SAU - mandatory.

— Subsidies of Interest (SOIls) may be referred to the SAU - voluntary.

— Certain subsidies must be referred to the SAU if SoS issues a “call-in” direction - mandatory.

« If a subsidy is referred to the SAU, then the SAU examines the subsidy and provides advice to
the PA about the proposed award.

« At the instigation of SoS, certain subsidies may be referred to the SAU after they have been
awarded by the PA - post-award referral.
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 PAs must refer SOPIs to the SAU. If PA does
not refer the SOPI, the subsidy is prohibited.

« SOPI is defined in the Regulations.
« A subsidy is an SOPI if:

— The total amount of the subsidy exceeds
£10 million; or

— |t concerns a “sensitive sector” and
exceeds £5 million; or

— The subsidy is expressly listed as a SOPI
in the legislation.



-
Landmark
Voluntary referral of SOI Chambers |

 PA may refer SOls to the SAU.
« SOl is defined in the Regulations.
* A subsidy is an SOl if:

— The total amount of the subsidy
exceeds £5 million (and it is not a
SOPI); or

— The subsidy is listed as an SOl in the
legislation.
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« At the direction of SoS, the PA must refer other
subsidies to the SAU. If the PA doesn’t request
a report from the SAU, the subsidy is
prohibited.

« So0S can make a call-in direction for:

— An SOI; or

— Any subsidy in respect of which SoS
considers (a) there is a risk of non-
compliance with the subsidy control
principles/requirements; or (b) there is a risk
of negative effects on competition or
investment within the UK
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* An explanation as to why the PA considers that the subsidy
would meet the criteria for being a SOPI or SOI.

 The assessment carried out by the PA into the subsidy’s
compliance with the subsidy control principles. And any
evidence that is relevant to the PA’s assessment.

« All the information that the PA would be required to upload
to the subsidy database (discussed below).

« See the separate guidance published by the CMA:
www.goVv.uk/government/publications/quidance-on-the-
operation-of-the-subsidy-control-functions-of-the-subsidy-
advice-unit.

* PAs should use the SAU’s online Public Authority Portal
when making a referral.



http://www.gov.uk/government/publications/guidance-on-the-operation-of-the-subsidy-control-functions-of-the-subsidy-advice-unit

-
What happens after a referral is made to the SAU? Landgﬂgﬁé ¥

* For mandatory referrals, the SAU must:

— Notify the PA within 5 days as to whether the PA complied
with the procedural requirements for requesting a SAU
report; and

— If the procedural requirements were complied with, publish
a report within 30 days. There is then a “cooling off” period
of 5 days in which a PA cannot give the subsidy.

* For voluntary referrals, the SAU must:

— Decide whether to prepare a report (though it does not have
to prepare one);

— Notify the PA within 5 days that a report will be prepared or
explain to the PA why the SAU will not prepare a report;
and

— If the SAU decides to prepare a report, publish it within 30
days. There is no cooling off period.

« The CMA Guidance outlines the circumstances in which the
SAU may produce a report in response to a voluntary referral.
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 The SAU report will contain the same content
irrespective of whether the referral was mandatory or
voluntary.

* The report must include “an evaluation” of the PA’s
assessment of why the subsidy complies with the
subsidy control principles. The evaluation must take into
account “any effects of the proposed subsidy on
competition or investment within the UK".

« The report may also include advice about how the PA’s
assessment could be improved, and how the subsidy
could be modified to ensure compliance with the subsidy
control principles and requirements.

« SAU reports and advice are non-binding on PAs.

» SAU reports are published, with copies provided to SoS.
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« So0S may also refer a subsidy to the SAU after the
subsidy has been given if SoS considers that (a)
there has been a failure to comply with the subsidy
control principles/requirements or (b) there is a risk
of negative effects on competition or investment
within the UK.

« SoS must direct the PA to provide its assessment
to the SAU as well as evidence in support.

« SAU must publish a report within 30 days, though
this period can be extended by agreement between
the SAU and PA.
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The database

BEIS has created a publicly accessible subsidy database:
https://searchforuksubsidies.beis.gov.uk. BEIS has also created a
portal for PAs to upload subsidy information:
https://manageuksubsidies.beis.gov.uk.

PAs must ensure that details of subsidy schemes are entered on the
database within 3 months of the PA’s confirmation of its decision to
make the scheme.

— Exemption for individual subsidies under a subsidy scheme that
are valued at £100,000 or less.

PAs must ensure that details of all individual subsidies are uploaded
onto the database within 3 months of the PA’s confirmation of its
decision to make the scheme.

— There is no threshold exemption.

Modifications to subsidies should also be entered on the database.
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View subsidies awarded by
UK government

There are two ways to view subsidies awarded to businesses.

You can answer a number of questions to search for particular subsidies.

Start search

You can view the full list of active subsidy schemes and all the businesses
that have received subsidies under each scheme.

View all subsidy schemes

View all subsidy awards

Search for subsidies awarded before 1 January 2021.



https://searchforuksubsidies.beis.gov.uk/
https://manageuksubsidies.beis.gov.uk/
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SoS has introduced Regulations that make
provision about the information that should be
included in each entry on the database.

E.g. the policy objective of the subsidy, the name of
the beneficiary, the duration of the subsidy etc.

Failure to provide information delays the expiry of
the limitation period for challenging the subsidy
award decision.

View subsidies awarded by
UK government

There are two ways to view subsidies awarded to businesses.

You can answer a number of questions to search for particular subsidies.

Start search

You can view the full list of active subsidy schemes and all the businesses
that have received subsidies under each scheme.

View all subsidy schemes

View all subsidy awards

Search for subsidies awarded before 1 January 2021.
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 An IP can apply to CAT for a review of a PA’s
decision to give a subsidy or make a subsidy
scheme. SAU reports and advice should not be
the target of an IP’s challenge.

 An IP is anyone whose interests may be
affected by the giving of the subsidy e.g. a
competitor of the beneficiary.

« Information provided by PA as part of its
transparency obligations is designed to assist
IPs. But IPs can also request additional pre-
action information which the PA must provide.

* Time limit = 1 month from the “relevant date”
(the uploading of information onto the
database). NB the exceptions.
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« The proceedings follow the Competition Appeal Tribunal Procedural Rules 2015.

« CAT can review whether the PA discharged its duties, including whether the PA lawfully
assessed the subsidy against the subsidy control principles, on public law grounds (applying
principles of judicial review).

« CAT'’s powers on review are similar to judicial review.

« Sections 31 of the Senior Courts Act 1981 applies.

« If CAT grants relief, it can make a recovery order enabling the PA that has given a subsidy to
recover the subsidy from the beneficiary
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« Parties can appeal a CAT decision on
a point of law to the Court of Appeal.

« A PA can recover a subsidy from a
beneficiary if the subsidy has been
used for a purpose other than the
purpose for which it was intended.

« The PA’s right to recover a misused
subsidy is enforceable as if the subsidy
were created by contract between the
PA and the beneficiary.
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« Subsidy Control (Subsidies and Schemes of Interest or Particular Interest)
Regulations 2022.

« Subsidy Control (Subsidy Database Information Requirements) Regulations
2022.

« Competition Appeal Tribunal Rules 2015 (Sl 2015/1648).
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« BEIS Statutory Guidance for the United Kingdom Subsidy Control Regime
(November 2022).

« SAU Guidance on the operation of the subsidy control functions of the
Subsidy Advice Unit (November 2022).
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Thank you for listening
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