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Overview

• The inquiry’s power to gather evidence
• Practical tips for preparing evidence
• What to expect from the inquiry

The inquiry’s powers to gather evidence
• Statutory public inquiries are governed by the Inquiries Act 2005 and the
Inquiry Rules 2006
• These include rules and regulations covering the gathering of evidence
• Rule 9 of the Inquiry Rules provides that the inquiry must send a written
request to any person from whom it intends to take evidence
• It can ask for a document “or any other thing”. It can also, and commonly
does, ask for a written statement. Where it does Rule 9 requires the inquiry
to provide a description of the matters or issues to be covered in the
statement.
• Once it has received the evidence, the inquiry may make a request for further
evidence, being either a written statement or oral evidence
• Evidence provided can be disclosed

Sections 21 & 35 of the Inquiries Act
“the sting in the tail”

Sections 21 & 35 of the Inquiries Act
“the sting in the tail”
• Section 21 provides the chair with the power to issue a notice requiring a
person to attend at a particular time and place to give evidence or produce a
thing or a document under his control. Can also require a witness statement
where it appears reasonable to do so
• Section 35: it is an offence to fail to comply with a s.21 notice without
reasonable excuse

Can I protect sensitive material?
• Section 22 of the Inquiries Act.
– Cannot be compelled to produce or provide evidence if you could not be
required to do so in civil proceedings, e.g. privileged material
– Rules of law on PII apply as they would in civil proceedings
• Seek a restriction notice/order under s.19 of the Inquiries Act
– Will be imposed if required by law
– May also be imposed if the minister or chair considers it to be conducive
to the inquiry fulfilling its terms of reference or to be be necessary in the
public interest having regard to the matters specified in ss.4

Practical tips for preparing evidence

What to Expect from the Public Inquiry
• Who are the main players and what power do they have?
• What are the relevant stages of an inquiry?
• Are the hearings all in public and will they be televised?
• Representation and funding
• The Inquiry Report – what to expect

The Main Players
• Arguably most importantly is the Chairman (and the Inquiry Panel) – how to
gain access
• Secretary to the Inquiry
• Solicitor(s) to the Inquiry
• Counsel to the Inquiry
• Representatives of the core participants

The Main Stages of the Inquiry
• Each inquiry differs slightly, but the key stages are as follows
• The setting up and preparation for the Inquiry (often lengthy), including
disclosure
• Oral hearings, starting with preliminary hearings and opening statements
• The oral evidence – POLL on who should give evidence first?
• Closure, and then publication of the report.

Are the Hearings in Public?
• It depends on the nature of the inquiry, but generally they should be
(enhances public confidence) and it is very likely that this one will be
• In all likelihood, this one will be live-streamed, with the stream being picked
up by TV stations – consequences of that
• Are there any exceptions? Yes – need a legitimate reason (the Fake Sheikh)
• Media training – consider this carefully (Counsel to the Inquiry, but frankly
anyone giving evidence).

Representation and Funding
• The costs of an inquiry are often absolutely enormous, and can attract public
criticism
• However, in addition to all the internal costs, inquiries are also empowered to
grant funding for legal representation where appropriate to do so (section
40 of the Inquiries Act 2005; rule 20 of the 2006 Rules) – includes expenses,
compensation for lost time and where appropriate legal representation
• Test is that you must be either attending to give evidence/preparing
evidence, and that you have such a particular interest in the proceedings or
outcome that this justifies an award. Can make application at any time.
• At Leveson, for example, those representing the CP victims obtained funding
for legal representation (minus donations) but no need to be a CP

The Inquiry Report
• The Report usually takes a while to complete.
• The Inquiry will usually warn anyone who is likely to be the subject of
criticism by way of a ‘warning letter’ (rules 13, 14 and 15 of the 2006 Rules)
although there is no express statutory obligation to do so. If no warning letter
has been served then no criticism can be made in the report.

• The warning letter will set out the criticism, the evidence in support and ask
for a reply (duty of confidentiality applies)
• 2005 Act is silent as to standard of proof – depends on issue being decided

Covid-19 Public Inquiry:
Issues relating to Core Participants

Christopher Jacobs

What is a Core Participant?
• A Core Participant is not defined in the Inquiries Act 2005 or the Inquiry
Rules 2006.
• Generally understood to refer to a participant who will play a key role during
the Inquiry process.
• Usually attends for all of the proceedings (or substantial parts) either
personally or by recognised legal representatives.
• Distinguishable from a witness, who is not permitted to ask questions or play
an active part.

Entitlements of Core Participants
• Make opening and closing statements at any hearing.
• Ask questions of witnesses at public hearings under the Rule 10 procedure, if
permitted to do so by Chair.
• See any evidence / disclosure that relates to their interest in the Inquiry –
usually provided electronically, but subject to any restrictions made under
section 19 of the Inquiries Act 2005.
• See any draft report relating to their interest in the Inquiry before it is
published.

Numbers of Core Participants
•
•
•
•
•

Infected Blood Inquiry – Over 1600
Grenfell – Over 500
IICSA – Over 350
Brook House – Approximately 20
Post Office Horizon IT - Anticipated over 1000.

• Covid 19 Inquiry XXXX ?

Likely categories of Core Participant
• Bereaved Families
• Those suffering from Long Covid
• Front line workers – Health workers and support staff/
Teachers and support staff / Transport workers and
transport distribution workers / Post office deliveries/
Priests/ clerics/ Police, ambulance, fire service workers.
Local authority essential services providers /Supermarket
and food distribution staff/ Mortuaries.
• Individual hospitals
• Care homes - Patients and their families, members of staff
• Those subject to DNR

Likely categories of Core Participant cont’d
• Businesses (incl. personal care providers/ restaurants /
arts- theatres/ private landlords, sporting organisations,
travel industry)
• Educational establishments
•
•
•
•
•

Department of Health and Social Care
Department of Education
Department for Business, Energy & Industrial Strategy
HM Treasury
Department for Transport

Likely categories of Core Participant cont’d
•
•
•
•
•
•
•

National Health Service Trusts
Various professional bodies and interest groups
Academics/ virologists/ epidemiologists
Scientific Advisors
National Statistics Office / UK Statistics Authority / data providers
PPE providers /Test and Trace providers
Domestic abuse victims

• Individuals who are likely to face criticism
• ……..

Applications for Core Participant Status
• Applications are usually submitted in writing by email or by post.
• An Inquiry will usually impose a deadline for such applications, which will be
posted on the website and determined at preliminary hearings.
• The Covid 19 Inquiry may be conducted in a series of strands, so
applications may be staggered.
• In all cases it will necessary to explain why a specified timeframe has not
been met
• However, an application can be made at any time. In some cases CP status
will be granted immediately prior to or even during an Inquiry hearing to
ensure that that an individual or organisation can be appropriately
represented and can respond to any such criticism during the course of an
Inquiry.

Applications for core participant status.
Rule 5, Inquiry Rules 2006
5. (1) The chairman may designate a person as a core participant at any time
during the course of the inquiry, provided that person consents to being so
designated.
(2) In deciding whether to designate a person as a core participant, the
chairman must in particular consider whether –
a. The person played, or may have played, a direct and significant role
in relation to the matters to which the inquiry relates;
b. The person has a significant interest in an important aspect of the
matters to which the inquiry relates; or

Rule 5. Cont’d
c. The person may be subject to explicit or significant criticism during
the inquiry proceedings or in the report, or in any interim report.
(3) A person ceases to be a core participant on –
a. the date specified by the chairman in writing; or
b. the end of the inquiry.

The test
• The list in Rule 5(2) is not exhaustive and other relevant matters can also be
taken into account.
• The Chair has wide discretion to designate.
• A ‘person’ for the purposes of Rule 5 includes “ a body of persons,
incorporate or unincorporate” (Interpretation Act 1978 ). It would cover
survivors’ organisations, interest groups, local authorities, government
departments.
• Designation can take place at any time. The Inquiry will usually invite
applications for such applications within a specific timeframe, especially if an
inquiry is sub-divided into separate investigations with separate phases.

The test cont’d
• Those deadlines will be posted on the website and determined at preliminary
hearings. Often, it will be necessary to justify late applications.
• The Core Participant must consent to the designation.
• In some cases the Chair may invite individuals or institutions to become core
participants, but no power to compel them to do so.
• Many Complainant CPs may be traumatised, disaffected or concerned to
protect their anonymity.
• Some Government Departments may consider that it is not necessary for
them to be designated where other departments are already CPs.

The test – Paragraph 5(2) (a) & (b)
Direct and significant role
Significant interest in an important aspect
• Chair may consider that it is not necessary for a peripheral individual or
organisation / institution if no significant and direct role.
• An inquiry is able to investigate the matters under its terms of reference by
issuing a request for a written statement pursuant to rule 9 of the Inquiry
Rules.
• Important not to conflate the grant of core participant status with the role of a
witness.

The test – Paragraph 5(2) (a) & (b)
Direct and significant role
Significant interest in an important aspect
• Representatives should set out in detail the grounds upon which the
proposed core participant can be seen to have an significant interest in the
inquiry or any particular investigation within it.
• In particular, whether an individual or organisation was involved in an
important way in the events that the investigation or inquiry is considering.
• CP status may be granted is if it would assist the Inquiry if the individual or
organisation is able to be provided with disclosure of relevant documentation

The test – Paragraph 5(2) (a) & (b)
Direct and significant role
Significant interest in an important aspect
• Institutional Core Participants - test will usually be met where department/
council has policy responsibility in relation to the issue upon which public
concerns were raised.
• Particularly where the matters to be investigated will have a bearing on the
future direction of policy on the issue – in particular what lessons can be
derived from Covid 19 to enable a different or better response to future
pandemics

Rule 5(2) (a) & (b) - Matters to which Inquiry relates
• Consider the scope of the Inquiry – likely to be wide ranging for Covid 19 .
• Set out in the terms of reference under which the Minister causes an Inquiry
to be held under section 1 of the 2005 Act.
• If the terms of reference are broad, ‘matters to which inquiry relates’ may be
specifically established by the Inquiry.
• For example, IICSA Westminster Investigation. Following a preliminary
hearing, the Chair directed that any Core Participant who wished to do so
could file submissions on the suggested scope of that particular investigation.
The Chair subsequently issued a determination on the scope of the
investigation.

Rule 5(2)(c) - subject to explicit or significant criticism
• Inquiries are held under section 1 where particular events have caused, or are
capable of causing, public concern, or there is public concern that particular
events may have occurred.
• Many institutional witnesses can expect to be the subject of criticism by
complainants if requested to provide a Rule 9 statement.
• Individual politicians or advisors may wish to apply for Core Participant status.
• Most institutions which receive requests for Rule 9 statements should consider
applying for CP status. Other individuals, such as whistle blowers of individual
employees within institutions who may be said to have been culpable engage
Rule 5(2) (c).
• Representatives should address whether a proposed Core Participant may be
subject to criticism by other witnesses of core participants.

Rule 5 (3)
• A person ceases to be a core participant on –
a. the date specified by the chairman in writing; or
b. the end of the inquiry.
• Note - A restriction order will continue in force indefinitely unless it is varied
or revoked pursuant to section 20 of the Inquiries Act.

Designation of legal representatives
• Applications for Core Participant status under Rule 5 should be accompanied
by an application for legal representation in cases where lawyers are acting.
• An Inquiry will usually deal with any application under Rules 6 and 7 of the
Inquiry Rules 2006 at the same time as determining an application for Core
Participant status.

• The Chair must designate a legal representative under Rule 6(1).

Rule 6
6(1) Where (a) a core participant, other than a core participant referred to in rule 7; or
(b) any other person required or permitted to give evidence or produce
documents during the course of the inquiry,
has appointed a qualified lawyer to act on that person’s behalf, the chairman
must designate that lawyer as that person’s recognised legal representative in
respect of the inquiry proceedings.

Rule 7
7(1) This rule applies where there are two or more core participants,
each of whom
seeks to be legally represented, and the chairman considers that (a) their interests in the outcome of the inquiry are similar;
(b) the facts they are likely to rely on in the course of the inquiry are
similar; and
(c) it is fair and proper for them to be jointly represented.
(2) The chairman must direct that those core participants shall be
represented by a
single recognised legal representative, and the chairman may
designate a qualified

Rule 7
lawyer for that purpose
(3) Subject to paragraph (4), any designation must be agreed by the core
participants
in question.
(4) If no agreement on a designation is forthcoming within a reasonable period,
the
chairman may designate an appropriate lawyer who, in his opinion, has
sufficient
knowledge and experience to act in this capacity.

Applications for funding
• Upon designation directions will be given for receipt of applications for an
award under section 40 (1) (b) of the Inquiries Act 2005 for expenses to be
incurred in respect of legal representation at the public hearing.
• Often the Inquiry will direct that an application for an award should be filed
by a particular date.
• Most Inquiries will have their own Cost Protocol on Legal Representation at
Public Expense, which is usually accessible on the website.
• Funding provisions are dealt with at section 40 of the 2005 Act.
• Inquiries will often have their own costs protocols and may be subject to
Minister’s determinations under section 40(4).

Change of representatives

• In the event that a Core Participant’s legal representative changes, the
Inquiry will, upon notification, designate the new representative in
accordance with rule 6(1).

Disclosure of documents
• Core Participants may be required to disclose documents.
• To be provided in unredacted form, except where Legal Professional
Privilege or other legal bar to disclosure to the Inquiry is asserted.
• Inquiry will redact in accordance with DPA requirements and in accordance
with any restriction order under section 19 of the Inquiries Act 2005.
• Inquiry will usually have a protocol on redaction of documents ( such as
IICSA), which is available on the Inquiry website.

Rule 10 applications
• 10. (1) Subject to paragraphs (2) to (5), where a witness is giving oral evidence at
an inquiry hearing, only counsel to the inquiry (or, if counsel has not been
appointed, the solicitor to the inquiry) and the inquiry panel may ask questions of
that witness.
• (2) Where a witness, whether a core participant or otherwise, has been
questioned orally in the course of an inquiry hearing pursuant to paragraph (1),
the chairman may direct that the recognised legal representative of that witness
may ask the witness questions.
• (3) Where—
• (a) a witness other than a core participant has been questioned orally in the
course of an inquiry hearing by counsel to the inquiry, or by the inquiry panel; and

Rule 10 applications
• (b) that witness's evidence directly relates to the evidence of another witness,
• the recognised legal representative of the witness to whom the evidence
relates may apply to the chairman for permission to question the witness who
has given oral evidence.
• (4) The recognised legal representative of a core participant may apply to the
chairman for permission to ask questions of a witness giving oral evidence.
• (5) When making an application under paragraphs (3) or (4), the recognised
legal representative must state—
• (a) the issues in respect of which a witness is to be questioned; and
• (b) whether the questioning will raise new issues or, if not, why the
questioning should be permitted.

Rule 10 – practical steps
• Important part of the process for Core Participants.
• The proceedings are inquisitorial, so usually only CTI will be permitted to ask
questions of witnesses.
• It is open for any core participant to apply for their own counsel to ask
questions of a witness.
• In practice, if the applications are granted, the Chair will permit the question,
but to be asked by CTI.
• It is important to focus on the mandatory requirements of Rule 10(5). The
questions are often submitted on a pro forma sheet, which has separate
columns relating to sections 5a and 5b.

Rule 10(5)
• 5a. The issue must fall within the scope of the Inquiry or investigation
• Should relate to a matter on which the witness is likely to be able to answer.
• References to the witness statement should be provided.
• 5b. If a new issue is raised, it is important to state why the question should
be asked.
• Often section 5(b) will deal with issues that have been raised in the witness
statement of a Core Participant, or in the opening submissions.
• If in scope the questioning should be allowed if relevant to an issue raised by
a Core Participant.

Rule 10 applications. Cont’d
• If a list of topics for questioning has been circulated by CTI in advance of
calling the witness, the Rule 10 question should not duplicate a question or
an issue that is to be raised by CTI in any event.
•

Often an Inquiry will require the Rule 10 application to be submitted 5 days
in advance of the scheduled date for witness to give evidence.
• Applications which do not comply with that requirement are likely to be
considered where based on material that is disclosed within the time limit.

Section 40
• 40 Expenses of witnesses
(1)The chairman may award reasonable amounts to a person—
(a)by way of compensation for loss of time, or
(b)in respect of expenses properly incurred, or to be incurred,
in attending, or otherwise in relation to, the inquiry.
(2)The power to make an award under this section includes power, where the
chairman considers it appropriate, to award amounts in respect of legal
representation.

Section 40
(3)A person is eligible for an award under this section only if he is—
(a)a person attending the inquiry to give evidence or to produce any document
or other thing, or
(b)a person who, in the opinion of the chairman, has such a particular interest in
the proceedings or outcome of the inquiry as to justify such an award.
(4)The power to make an award under this section is subject to such conditions
or qualifications as may be determined by the Minister and notified by him to the
chairman.

The Scope of the Inquiry:
Advocating for individuals, pressure groups and other
potential core participants

Alex Goodman

Inquiries Act 2005
Section 1 provides:
(1) A Minister may cause an inquiry to be held under this Act in relation to a
case where it appears to him that–
(a) particular events have caused, or are capable of causing, public concern, or
(b) there is public concern that particular events may have occurred.

Sections 4 and 5 of the Inquiries Act 2005 then provide for the Minister to
appoint a chair of the inquiry, and that before doing so, the Minister must set the
terms of reference.

Possible issues for consideration- Poll Results
Please select what you would rank as the most important three areas for the inquiry:
-

Deaths: causes, culpability; preparedness.

-

Care Homes: deaths; moving patients from hospitals; detention; visitation restrictions.

-

Detention environments: immigration detention centres; mental hospitals.

-

Education- schools, children’s learning, school meals, what happened, what lessons.

-

NHS: resilience and preparedness; PPE; staff deaths; lessons for the future.

-

Mitigating the Pandemic: Test, track and trace system; International arrivals and quarantine;
lockdowns; vaccines.

-

Fiscal and social measures e.g. the furlough scheme, ‘Eat Out to Help Out’; suspension of evictions.
Government messaging.

-

Economic impacts – aviation; hospitality; the arts etc.

-

Procurement decisions: lawfulness; effectiveness, value for money.

European Convention on Human Rights

Article 2(1) ECHR provides:
Everyone’s right to life shall be protected by law. No one shall be deprived
of his life intentionally save in the execution of a sentence of a court
following his conviction of a crime for which this penalty is provided by
law.
Article 3 ECHR provides:
No one shall be subjected to torture or to inhuman or degrading
treatment or punishment.

R (Middleton) v HM Coroner for Western Somerset
[2004] 2 A.C. 182
Lord Bingham:
• 2. The European Court of Human Rights has repeatedly interpreted article 2 of the
European Convention as imposing on member states substantive obligations not to take life
without justification and also to establish a framework of laws, precautions, procedures and
means of enforcement which will, to the greatest extent reasonably practicable, protect life.
…
• 3. The European Court has also interpreted article 2 as imposing on member states a
procedural obligation to initiate an effective public investigation by an independent official
body into any death occurring in circumstances in which it appears that one or other of the
foregoing substantive obligations has been, or may have been, violated and it appears that
agents of the state are, or may be, in some way implicated.

R (Amin) v SSHD [2004] 1 A.C. 653
Lord Bingham at [31]:
“The purposes of such an investigation are clear: to ensure so far as possible
that the full facts are brought to light; that culpable and discreditable conduct is
exposed and brought to public notice; that suspicion of deliberate wrongdoing (if
unjustified) is allayed; that dangerous practices and procedures are rectified;
and that those who have lost their relative may at least have the satisfaction of
knowing that lessons learned from his death may save the lives of others”

MA and BB v SSHD [2019] EWHC 1524 (Admin)

May J at [38]:

“ECHR Article 3 imposes a negative duty on the state to prevent individuals
from being subjected to inhumane or degrading treatment. There is a
corresponding positive obligation to investigate when the substantive prohibition
has arguably been breached.”

MA and BB v SSHD [2019] EWHC 1524 (Admin)

May J at [41]-[42]:
Lord Bingham’s statement of the purpose of an Article 2 inquiry, with appropriate adaptations, has been
held also to apply to the investigatory duty arising upon an arguable breach of Article 3 rights. – see AM v
Secretary of State for the Home Department [2009] UKHRR 973 per Sedley LJ at [4] and Elias LJ at [86]
Synthesising the principles to be derived from the above authorities, an effective Article 3 inquiry must:
(1) Be conducted by a person/body that is both institutionally and practically independent from the
person(s) involved in events.
(2) ensure, so far as possible, that the full facts are brought to light, so as to uncover and expose culpable
and discreditable conduct to public view and allay any unjustified suspicions of wrongdoing,
(3) permit effective access to the investigatory procedure for complainants,
(4) discover and rectify processes which have caused or contributed to Article 3 breaches (if established),
in order that
(5) lessons may be learned, the better to minimise the risk of recurrence.

Article 2 Obligations

- Deaths: What might be the true toll; why did deaths happen on the
scale they did; who is culpable; what could have been done to
avoid them and what lessons can be learned?
- Should care home deaths be treated as a specific issue?
- Deaths of state employees attract a particular investigative
obligation: doctors, nurses, administrative staff, particularly where
shortcomings in state action may have contributed, for example
through an absence of protective equipment.

Article 3 ECHR Obligations
-

Inhuman and degrading treatment: What might count towards that:
o Treatment of care home residents:
o Allegations that large numbers of infected people were moved out of hospital and into
care homes without a proper regime for testing or safeguarding

o Well established that there does not have to be an intentional element in article 3
mistreatment: see Limbuela [2006] 1 A.C. 396 which was concerned with the
inhuman effects of street homelessness on vulnerable people.
o Subsequent coercive measures in care homes:
o Residents being denied contact with their friends and family;
o Many held effectively in detention for most of the duration of the pandemic.

Transparency and Fact-Finding Function
Operation Cygnus
•

Dr Qureshi has been seeking disclosure of the government’s “Operation Cygnus” documents. Operation Cygnus
was a pandemic planning exercise modelled in 2016. The Information Commissioner has very recently ordered that
the findings of this exercise be disclosed pursuant to the Freedom of Information Act stating:

“50. The Commissioner recognises that there is a very strong public interest in understanding how effectively the
Government prepared for and has handled, the pandemic. Exercises like Cygnus were designed to test capability and to
identify areas of weakness. Therefore it is important to understand whether lessons from Cygnus were properly learned
and where appropriate, developed or addressed.
51. Furthermore, the Commissioner notes that the second of the two reports relates to proposals for population triage.
This relates to a situation whereby the NHS becomes overwhelmed and is unable to treat all those requiring treatment.
At that point, tough decisions have to be made as to who will receive treatment (and what treatment they will receive)
and who doesn’t. These are literally life and death decisions.
52. If clinicians (or even politicians) are being asked to make such decisions, it is vital that they are supported by a clear
framework and that framework has been the subject of public debate. Any framework must be seen to be fair if it is to
demand public confidence. The Commissioner therefore considers that there is a very strong public interest in
understanding what considerations the Government has made about how a triage system would operate, when it would
be triggered and by whom. This would inform the public and enable them to participate in the debate.”

Other means of discharging investigative obligations
Well established that the investigative duty does not need to be discharged per se by a public inquiry.
Alternatives which may, depending on context, discharge (or partially discharge) the ECHR duties include:
-

An Inquest;
A civil claim for damages
A prosecution
Other forms of investigation:
- The National Audit Office has undertaken at least 17 separate investigations – into issues ranging
from financial support for charities to the extension of free school meals
- The House of Lords has a dedicated Covid-19 select committee,
- The House of Commons apparently has at least 20 committees running separate, targeted inquiries
- Judicial Review: R (Good Law Project Ltd & ors) v Secretary of State for Health and Social Care
[2021] EWHC 346 (breach of procurement regulations and policy)

Possible issues for consideration- Poll Results
-

Deaths: causes, culpability; preparedness.

-

Care Homes: deaths; moving patients from hospitals; detention; visitation restrictions.

-

Detention environments: immigration detention centres; mental hospitals.

-

Education- schools, children’s learning, school meals, what happened, what lessons.

-

NHS: resilience and preparedness; PPE; staff deaths; lessons for the future.

-

Mitigating the Pandemic: Test, track and trace system; International arrivals and
quarantine; lockdowns; vaccines.

-

Fiscal and social measures e.g. the furlough scheme, ‘Eat Out to Help Out’; suspension of
evictions.
Government messaging.

-

Economic impacts – aviation; hospitality; the arts etc.

-

Procurement decisions: lawfulness; effectiveness, value for money.

Q&A
We will now answer as many questions as possible.

Please feel free to continue sending any questions you may have
via the Q&A section which can be found along the top or bottom
of your screen.

Thank you for listening
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