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Infrastructure in Wales: Failure to deliver?

A high-level overview of the changing consenting structures, 

some key decisions and some commentary

Russell Harris QC (Chair)



The System in Wales: for now…..3 or more 

consenting regimes…..
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• Nationally Significant Infrastructure Projects: projects in or partly in Wales 

relating to non devolved and identified important infrastructure projects. 

These are determined by Westminster Minister. Planning Act 2008

• Welsh Ministers decisions: Developments of National Significance (DNS):  

planning projects in Wales which are devolved and nationally important. Also 

generating projects projects upto 350MW and all onshore wind projects see 

Wales Act 2015 and 2017 

• Other projects brought forward under planning, electricity, highways and 

other legislation mostly determined by local planning authorities and others-

e.g M4 Relief Road. These often need additional consents under various 

regimes.

https://en.wikipedia.org/wiki/Heavy_equipment
https://creativecommons.org/licenses/by-sa/3.0/


Recent Change and more to come
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• The 2017 Wales Act (s 39) further devolved the power to determine certain 
infrastructure projects to Wales. Most importantly it increased the size of on 
and off shore power projects upto 350MW generation which could be 
determined in Wales. These projects were removed from the NSIP list for 
Wales. (On shore wind projects of any size were already devolved).

• The Act returned these powers in an anomalous way: which led to the need 
for an “interim system” of consenting by way of various complex SIs. These 
came into force in April 2019 and in effect made the larger on shore 
transferred Power Generator cases DNS. It also allowed for transmission 
lines associated to be treated as DNS but to be determined by a PINS 
inspector as opposed to a specific minister

• Offshore generators of upto 350MW are also WM decisions but using the E 
Act mechanisms and processes NOT TCPA.

https://singularityhub.com/2019/06/28/the-biggest-offshore-wind-project-in-the-us-is-officially-underway/
https://creativecommons.org/licenses/by-nd/3.0/


Why an Interim SI based Solution for Infrastructure?

• This is an “interim” position because the WG has announced its intention to 

identify for specified infrastructure projects (including energy) a “one stop 

shop” infrastructure consent in Wales: the WIC. This requires primary 

legislation which was not ready for the April2019 extension of the powers of 

Welsh Ministers: hence the scrappy interim solution. Also the Act by default 

returned the powers to LPAs leading to perverse hierarchy of decision 

making: hence the need for a series of re-allocating SIs. 

• Both the interim and the one stop solution have been the subject of 

consultation. The “interim solution” came into force in April 2019.



Summary of outcome of the interim position for 

wind energy



Summary of outcome of interim position for energy 

other than wind: only 5 potential consenting regimes!



After the Interim- New Wales Infrastructure Consent

• The WIC would consolidate existing consents under the TCPA, Electricity 

Act, Harbours Act, and a number of other consents made under highways 

legislation, into one single type of consent. The WIC would also include a 

wide range of secondary consents, including Compulsory Purchase Orders, 

Marine Licences and Environmental Permits. “A One Stop Shop” or “un 

broses gydsynio syml”

• The consenting process would be accompanied by thresholds and policies 

against which the individual projects could be assessed.

• No fixed date for its introduction: most recent guidance states won’t be in 

2020…tied up with the National Development Framework delayed by COVID. 

So watch this space!



Proposed WIC categories

• Electricity infrastructure

• Oil, gas and minerals

• Transport

• Highways;

• Railways;

• Rail freight interchanges;

• Ports and harbours; and

• Airports.

• Water

• Dams and reservoirs;

• Transfer of water resources; and

• Wastewater treatment plants.

• Waste

• Hazardous waste facilities; and

• Geological disposal for the final disposal of radioactive waste.



The Consequences of the New Consenting 

regime: examples and a feel for the changes

• The Wales Act 2017 and the interim arrangements put in place last April 

would now mean that the Swansea Barrage Tidal Lagoon case would now be 

determined in Wales not Westminster.

• The huge Wylfa Newydd power station on Anglesey would however remain 

with Westminster for all purposes: an NSIP

• The M4 Link Road in Newport would be eligible to be consented by Welsh 

ministers (not Boris) under the new streamlined “one stop shop” 

infrastructure consenting regime when enacted: as opposed to the multi-

consent Highways/Planning Permission/CPO provisions which led to a year 

long inquiry.



A Welsh National Infrastructure Commission

• To assist in the new infrastructure consenting world the WG has newly 

created a new infrastructure commission which seeks to identify what 

infrastructure is needed and where.

• Its first annual report has been published and it has made a call for evidence 

and expressed its preliminary and provisional findings. The need for 

infrastructure provision is substantial and wide ranging.

• These are early stages.



A Pause : a reflection on where we are
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• The infrastructure consenting regime, self evidently is and has been complex 

in Wales for at least a decade.

• In NSIPs the junction between devolved matters and non-devolved matters 

has not always been clear and the law and decisions on “Associated 

Development” and “other consents” have been confused and confusing.

• The incremental and bitty transfer of powers and the inability to “synchronise” 

the repatriation of powers with the “one stop shop” consenting legislation is 

unfortunate and will require at least two messy series of transitional 

arrangements and further years of confusing multiple systems.

• It is hardly surprising therefore that inward investors have not been flocking to 

provide the infrastructure which is much needed in Wales.

http://www.traveldivastories.com/2009/04/hidden-frustrations-about-access-to.html
https://creativecommons.org/licenses/by-nc-nd/3.0/
http://www.newgrounds.com/art/view/doodlinghitman/frustration
https://creativecommons.org/licenses/by-nc-nd/3.0/


NSIPs: some success some failure

• First ever DCO application to be rejected/not accepted as valid by PINS was 
a Welsh DCO. The acceptance process is quite onerous and the wait for the 
DCO to be accepted, particularly in complex linear projects is a nervous one.

• Since then, the PINS web site records 18 Welsh NSIPs either determined, at 
decision stage or “in flight”. I know that the web site is not fully 
comprehensive but it gives a very good feel as to the nature and type of 
NSIPs being determined by Westminster.

• Of the 18 projects on the site, 12 decided 11 granted 1 refused. 1 is awaiting 
decision shortly (Wylfa Newydd) 5 are stated to be in pre-app (but 2 of those 
relate to mid-Wales wind and are to my certain knowledge stalled and 
unlikely to proceed soon)

• Some of the most noteworthy and newsworthy are considered below.



The Swansea Tidal Lagoon: Power Generation and 

more?

This Photo by Unknown Author is licensed under CC BY-SA-NC

http://www.hidrojing.com/tidal-lagoon-swansea-bay-las-mareas-como-fuente-de-energia/
https://creativecommons.org/licenses/by-nc-sa/3.0/


An early and interesting case: DCO 2015
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• Trespass on the devolution settlement……significant leisure removed.

• Power to extend local planning authority powers beyond low water mark 

considered and rejected. Therefore need for additional marine consents.

• Many many pre-start conditions…. including a requirement to submit details 

of how the plant would be decommissioned once it had run its useful life.

• Westminster Secretary of State accepted Pins EX panel recommendation 

and granted the consent order (including CPO powers) 2015

• By 2017, Secretary of State Clarke made a Parliamentary Statement 

indicating that the project fell far short of “value for money” and would not 

therefore receive the needed UK Government funding/spot price fixing 

placing its future in doubt and delaying the start of the project. WG uproar!

http://www.hidrojing.com/tidal-lagoon-swansea-bay-las-mareas-como-fuente-de-energia/
https://creativecommons.org/licenses/by-nc-sa/3.0/


Now Implemented or lost?

• The DCO was a 5 year consent.

• No application for an extension was ever made.

• There were a series of pre-commencement “requirements”

• Just before the expiry date in June 2020 and in the midst of the COVID crisis the 
operator and its lawyers claimed that the works had been done and the project consent 
saved “in perpetuity”. Big press campaign in Wales. A wall had been demolished in  
alleged compliance with the DCO. 

• The Secretary of State in Westminster ( and their lawyers) and Swansea Council (and 
its lawyers) claim it has not been lawfully implemented  because of inter alia the 
absence of a PRE-COMMENCEMENT compliant decommissioning strategy and that 
the DCO has as a result been lost. Westminster refused to “save” the DCO by specific 
Act of Parliament. 

This Photo by Unknown Author is licensed under CC BY-NC-ND

http://www.cuentamealgobueno.com/2015/10/constriuran-un-lago-artificial-en-gales-para-generar-electricidad-con-energia-mareomotriz/
https://creativecommons.org/licenses/by-nc-nd/3.0/


Inevitable Legal Battle :lessons to be learned

• With both sets of lawyers clear that they are correct a legal battle is 
inevitable. Difficult to call without seeing all of the papers etc.

• The issue will probably turn on the proper interpretation of the DCO 
“requirements” the status of the submitted decommissioning report and their 
relationship to the works of demolition undertaken on site “comprised in the 
development”. (See “the Whitely principle” and its exceptions)

• The immediate lessons are obvious…. If you are seeking to “implement” a 
permission or consent. Make sure that the Act of implementation is simply 
not capable of being argued over OR seek an extension of time under the 
relevant provisions of the Act before time runs out..

• The wider impression given is of confusion, governmental change of direction 
and difficulty of infrastructure delivery in Wales.



This Photo by Unknown Author is licensed under CC BY-SA

Wylfa Newydd

This Photo by Unknown Author is licensed under CC BY

• Building on Mam Mon’s wish to be the energy island and reflecting the 
reliance on the existing power station, Anglesey’s economy was set to be 
boosted by the construction of Wylfa Newydd Nuclear by mid 2020s. Had x 
party political support in principle. No so the transmission, more 
controversial.

• But, just before the Examination began, the Japanese parent company of the 
promoter (Hitachi) announced it would not be proceeding with the project 
because of the inability of the parent company to agree price regime with the 
Government in Westminster.

• The Examination nonetheless continued to a conclusion, the inspector’s 
report has been received and a decision is expected in September 2020-
already put off on two separate occasions.

http://ja.wikipedia.org/wiki/%E3%82%A6%E3%82%A3%E3%83%AB%E3%83%95%E3%82%A1%E5%8E%9F%E5%AD%90%E5%8A%9B%E7%99%BA%E9%9B%BB%E6%89%80
https://creativecommons.org/licenses/by-sa/3.0/
https://www.pressenza.com/2019/01/hitachi-abandons-work-in-welsh-nuclear-power-station/
https://creativecommons.org/licenses/by/3.0/


Wylfa Newydd Big Issues

• Examining Authority’s report received by SofS but not public.

• Two sessions of post Examination consultation include

– Impact on terns and Habitat.

– Consequences of the parent company decision to withdraw funding and also to withdraw many ancillary applications 
for needed environmental consents.

Critically, 

-no apparent movement on the funding/pricing issues. Funding has been confirmed as withdrawn.

-the DCO application for the transmission infrastructure (overhead pylons) which was accepted and due for 
Examination shortly after the Power Station is NOT for now being proceeded with. No alternative transmission 
solution is in train: the existing electrical infrastructure is insufficient to allow meaningful transmission in the short 
turn.

Little prospect of this project being delivered consistent with any realistic political wish: for one reason or another 
the infrastructure process has failed. Control of pricing and of decision-making at Westminster means another big 
and politically important project placed in jeopardy.



Some Success

Hirwaun Power 
Station

Hirwaun Power 
Limited

Decided

Brechfa Forest West 
Wind Farm

RWE Npower 
Renewables

Decided

Clocaenog Forest 
Wind Farm

RWE npower 
renewables

Decided

South Hook 
Combined Heat & 
Power Station

QPI Global Ventures 
Ltd

Decided

Abergelli Power Abergelli Power 
Limited

Decided

https://infrastructure.planninginspectorate.gov.uk/projects/wales/hirwaun-power-station/
https://infrastructure.planninginspectorate.gov.uk/projects/wales/brechfa-forest-west-wind-farm/
https://infrastructure.planninginspectorate.gov.uk/projects/wales/clocaenog-forest-wind-farm/
https://infrastructure.planninginspectorate.gov.uk/projects/wales/south-hook-combined-heat-power-station/
https://infrastructure.planninginspectorate.gov.uk/projects/wales/abergelli-power/


And some more

Glyn Rhonwy 
Pumped Storage

Snowdonia 
Pumped Hydro 
Limited

Decided

Internal Power 
Generation 
Enhancement for 
Port Talbot 
Steelworks

Tata Steel UK 
limited

Decided

Brechfa Forest 
Connection

Western Power 
Distribution (South 
Wales) plc

Decided

North Wales Wind 
Farms Connection

SP MANWEB Decided

Wrexham Energy 
Centre

Wrexham Power 
Limited

Decided

https://infrastructure.planninginspectorate.gov.uk/projects/wales/glyn-rhonwy-pumped-storage/
https://infrastructure.planninginspectorate.gov.uk/projects/wales/internal-power-generation-enhancement-for-port-talbot-steelworks/
https://infrastructure.planninginspectorate.gov.uk/projects/wales/brechfa-forest-connection/
https://infrastructure.planninginspectorate.gov.uk/projects/wales/north-wales-wind-farms-connection/
https://infrastructure.planninginspectorate.gov.uk/projects/wales/wrexham-energy-centre/


Mynydd y Gwynt : the refusal

• 27 wind turbines in Mid Wales generating 89MW

• ExA recommended the grant of the DCO having considered all of the issues

• Westminster Secretary of State felt unable to grant on the basis that 

insufficient evidence to establish no adverse effect on the integrity of the red 

kite feature of a nearby SPA. Objection by NRW.

• Identifies the importance of Habitat and Species protection and the very strict 

evidential rules that are in play. The burden of proof is on the Appellant to 

prove beyond reasonable scientific doubt that no adverse effect. See Heather 

for Court case.



Conclusion on NSIP delivery in Wales

• Avowed aim was to make infrastructure delivery easier: gaining the early 

support of communities.

• Multi phase pre-application consultation hardly consensus forming.

• Smaller scale energy projects fare reasonably well.

• Larger scale projects critical to the economic well being of Wales do not, for a 

variety of reasons.



Developments of National Significance

• There are 35 DNS on the PINS WALES web site.

• Only two have yet been recorded as determined. One grant and One refusal. 

Many are now at the decision stage : expect a rash of decisions shortly.

• Too early to say how the system is working and….. it will if WICs happen 

post 2020 have a relatively short life in its present form. 

• But note the one refusal was on Habitat/Species grounds re-emphasising the 

need for developers to get this aspect of applications right.



The M4 link Road around Newport: a shambles, a 

missed opportunity?
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The M4 around Newport is a notoriously poor gateway to Wales it suffers from severe and 

expensive congestion at many times but particularly in the important early am peak.

It has long been recognized as a constraint to economic growth: universally accepted to need 

an infrastructure based solution.

In 1991 Welsh office promoted a Relief Road around Newport. Between then and 2019 5 

different schemes were announced and then shelved and then announced again: all had the in 

principle support of and/or were formally promoted by central or Welsh Government.

https://en.wikipedia.org/wiki/M4_relief_road
https://creativecommons.org/licenses/by-sa/3.0/


The Inquiry

• In 2018/9 a Highways Act Inquiry costing over £50M considered the 34Km route.

• The Welsh Government promoted the scheme itself and called over 30 witnesses in 

support who described how the proposal met all the strategic and local policies for 

the area and the nation, described its economic effect and that it constituted value 

for money.

• It was supported by the CBI,  a barrage of potential inward investors, almost all 

relevant local authorities in Wales. There were strongly held environmental and 

amenity objections.

• The Independent Inspectors found in favour of the proposal. They categorically 

ruled out all 18 alternative solutions and routes and advised the First Minister that 

the Welsh Government’s case had been proven and that the benefits significantly 

outweighed the harm and that the Orders should be made.



The First Minister’s Decision

• The Minister set aside the recommendations of the Independent Inspectors 
on 4th June 2019. In a short D/L he explained that his operative reason for 
not making the orders was that notwithstanding the fact that the WG had 
actively and fully promoted the scheme itself, the WG Cabinet had in April 
2019 now decided that the road could no longer be prioritized in the forward 
capital programme budget having regard to resources and other 
commitments.

• In such circumstances he would not make the orders.

• He went onto explain that he didn’t have to consider the balance of benefits 
and harms as part of his decision but he had and that he had found the 
unacceptable ecological and other harm to the Gwent  levels would outweigh 
the benefits of the projects.



A Comment

• The decision stands and is therefore lawful. I appreciate the quasi judicial position of 
the FM.

• But without needing to express a view on the merits, the overall process involved in 
making this decision does not paint the infrastructure consenting process in Wales 
in a good light.

• The WG had been consistently supporting and fully promoting the relief road for 
decades including through published policies which had been the subject of SEA. It 
paraded 30 odd witness in support of the project only for a political decision on 
priorities made in the shadow of the inquiry to scupper delivery. How does this look 
to potential investors in Wales?

• The decision then to express a wholly unnecessary and superficial finding (3 
paragraphs) on balance of benefit and harm was politically inept….it reduces the 
likelihood of central government funding in the BUILD BUILD BUILD Roosveltian
new deal promised by PM Johnson or of any other funding solution being found.



Conclusion (1)

• Wales needs more and better infrastructure if it is to be competitive.

• The scale of the infrastructure needed is huge: the record of large scale 

delivery is poor. 

• The consenting regime is accepted by all at present NOT to be fit for 

purpose. The devolution settlement paid insufficient attention to the 

consequences of infrastructure planning leaving a system which is complex 

and cumbersome.



Conclusion (2)

• Something like the WIC process should have been put in place earlier and 

before the transfer of further powers to Wales in April 2019.

• It is needed now as soon as is possible.

• The operation of effectively a dual “interim” system with two sets of 

transitional arrangements over the next few years means that there is likely 

to be uncertainty and a reluctance in some to invest at a time when post 

Brexit, Wales will need all of the competitive advantage it can muster. 

• For those giving advice, care, patience and a good working knowledge of the 

myriad of consenting regimes and procedures will continue to be necessary. 



Delivering infrastructure in or close to National Parks 

and AONBs

James Maurici QC



Introduction (1)

Delivering infrastructure in or close to National Parks and AONBs 

• Why am I discussing this topic?

• 3 reasons

– Reason (1): a common issue:

• Together, the three Welsh National Parks – Snowdonia,

Pembrokeshire Coast and Brecon Beacons make up 20% of Wales:

see https://www.visitwales.com/things-do/nature-landscapes/national-

parks;

• There are in addition the 5 AONBs: (1) Anglesey, (2) Gower, (3) Wye

Valley, (4) Llŷn Peninsula and (5) the Clwydian Range and De Valley…

• “ … a quarter of the land area of Wales is designated as either a

National Park or Area of National Outstanding Beauty (AONB)”: Para

6.32 of Planning Policy Wales (“PPW”).

https://www.visitwales.com/things-do/nature-landscapes/national-parks




Introduction (2)

• Reason (2):

– Lots of legal issues on meaning of

the relevant policies;

– The wording in the PPW on the

protection of National Parks and

AONBs has differences to the

national policies in place in England;

– Important to understand and

appreciate these differences;

– In England a number of Higher Court

authorities on these policies, some of

the reasoning in those cases applies

in Wales and some does not.



Introduction (3)

Delivering infrastructure in or close to National Parks and AONBs

• Reason (3): Publishing with

others in Chambers next

month a book: A Practical

Guide to Planning Law and

Rights of Way in National

Parks, the Broads and

AONBs

http://www.lawbriefpublishing.

com/product/planninglawinnati

onalparks/ - the book covers

Wales.

http://www.lawbriefpublishing.com/product/planninglawinnationalparks/


Introduction (4)

• If delivering infrastructure in Wales – 4 potential scenarios in relation impact

on National Parks and/or AONBs:

– (1) The proposed infrastructure is “in” a National Park/AONB and is “major

development”

– (2) The proposed infrastructure is in a National Park/AONB but is not

“major development”;

– (3) The proposed infrastructure is outside a National Park/AONB but it will

be visible from inside one of those areas;

– (4) The proposed infrastructure is outside a National Park/AONB but there

are views of the National Park/AONB from outside those areas that would

be affected.



PPW (1)



PPW (2) - general

“6.3.2 The landscapes of Wales are

rich and varied. Many Welsh

landscapes are iconic, and a quarter

of the land area of Wales is

designated as either a National Park

or Area of National Outstanding

Beauty (AONB). The character and

special qualities of all our places and

landscapes, both urban and rural, can

provide a strong sense of place,

inspiration and belonging, and

contribute to the distinctive cultural

identity of Wales”.



PPW (3) – the “great weight” policies

Apply to development in and out of National Parks/AONBs:

“6.3.6 In National Parks, planning authorities should give great weight to the

statutory purposes of National Parks, which are to conserve and enhance

their natural beauty, wildlife and cultural heritage, and to promote

opportunities for public understanding and enjoyment of their special

qualities. Planning authorities should also seek to foster the social, economic

and cultural well-being of their local communities.

6.3.7 In AONBs, planning authorities should give great weight to conserving

and enhancing the natural beauty of AONBs …

6.3.8 National Parks and AONBs are of equal status in terms of landscape

and scenic beauty, and must both be afforded the highest status of

protection from inappropriate developments.”



The PPW (4) – major development

“6.3.10 In National Parks or AONBs, special considerations apply to major development

proposals which are more national than local in character. Major developments should not take

place in National Parks or AONBs except in exceptional circumstances. This may arise where

after rigorous examination, there is demonstrated to be an overriding public need, refusal would

be severely detrimental to the local economy and there is no potential for locating the

development elsewhere or meeting the need in some other way. Any construction and

restoration must be carried out to high environmental standards. Consideration of applications

for major developments should therefore include an assessment of:

• the need for the development, in terms of national considerations and the impact of per-

mitting it or refusing it upon the local economy;

• the cost of and scope for providing the development outside the designated area or meeting

the need for it in some other way; and

• any detrimental effect on the environment and the landscape, and the extent to which that

could be moderated and/or mitigated.”



PPW (5)

Other relevant provisions

• GENERAL: “6.3.9 The special qualities of designated areas should be given weight in the

development planning and the development management process. Proposals in National Parks and

AONBs must be carefully assessed to ensure that their effects on those features which the designation

is intended to protect are acceptable. The contribution that development makes to the sustainable

management of the designated area must be considered.”

• MINERALS:

– “Minerals development should not take place in National Parks and AONB except in very

exceptional circumstances” (see para 5.14.35).

– “Minerals development pro-posed adjacent or close to a National Park or AONB that

might affect the setting of these areas, should be assessed carefully to determine

whether the environmental and amenity impact is acceptable or not, or whether suitable,

satisfactory conditions can be imposed to mitigate the impact” (see para 5.14.36).

– Mineral land banking requirements are also disapplied in AONBs and National Parks

(see para. 5.14.15).



Other relevant policy: EN-1

“Development proposed within nationally designated landscapes

5.9.9 National Parks, the Broads and AONBs have been confirmed by the Government as having the highest status of

protection in relation to landscape and scenic beauty. Each of these designated areas has specific statutory purposes

which help ensure their continued protection and which the IPC should have regard to in its decisions. The conservation

of the natural beauty of the landscape and countryside should be given substantial weight by the IPC in deciding on

applications for development consent in these areas.

5.9.10 Nevertheless, the IPC may grant development consent in these areas in exceptional circumstances. The

development should be demonstrated to be in the public interest and consideration of such applications should include

an assessment of:

● the need for the development, including in terms of national considerations, and the impact of consenting or not

consenting it upon the local economy;

● the cost of, and scope for, developing elsewhere outside the designated area or meeting the need for it in some other

way, taking account of the policy on alternatives set out in Section 4.4; and

● any detrimental effect on the environment, the landscape and recreational opportunities, and the extent to which that

could be moderated.

5.9.11 The IPC should ensure that any projects consented in these designated areas should be carried out to high

environmental standards, including through the application of appropriate requirements where necessary.”



Legislative provisions: National Parks (1)

• S. 5(1) of the National Parks and Access to the Countryside Act 1949 (as

amended):

“The provisions of this Part of this Act shall have effect for the purpose—

(a) of conserving and enhancing the natural beauty, wildlife and cultural

heritage of the areas specified in the next following subsection; and

(b) of promoting opportunities for the understanding and enjoyment of the

special qualities of those areas by the public.”

• S. 11A(1) of the 1949 Act further provides:

“A National Park authority … shall seek to foster the economic and social well-

being of local communities within the National Park and shall for that purpose

co-operate with local authorities and public bodies whose functions include the

promotion of economic or social development within the area of the National

Park.”



Legislative provisions: National Parks (2)

• S. 11A(2) of the 1949 Act requires that:

“[i]n exercising or performing any functions in relation to, or so as to

affect, land in a National Park, any relevant authority shall have regard to

the purposes specified in subsection (1) of section five of this Act and, if it

appears that there is a conflict between those purposes, shall attach

greater weight to the purpose of conserving and enhancing the natural

beauty, wildlife and cultural heritage of the area comprised in the National

Park.”

• NB:

– 1. Any function of any relevant authority: have regard to purposes;

– 2. If conflict - the Sandford Principle. This arose from a report of the

National Park Policies Review Committee, chaired by Lord Sandford,

published in 1974.



Legislative provisions: natural beauty

• S. 114(2) of the 1949 Act provides that the conservation of natural beauty of

an area includes preservation of conservation of its flora, fauna, geological

and physiographical features.

• S. 99 of the NERC Act 2006 provides:

“The fact that an area in England or Wales consists of or includes—

(a)land used for agriculture or woodlands,

(b)land used as a park, or

(c)any other area whose flora, fauna or physiographical features are

partly the product of human intervention in the landscape,

does not prevent it from being treated, for the purposes of any enactment

(whenever passed), as being an area of natural beauty (or of outstanding

natural beauty).”



Legislative provisions: AONB

• S. 85(1) of the Countryside and Rights of Way Act 2000 imposes a similar

duty on public authorities to that outlined in s. 11A(2) of the 1949 Act :

“In exercising or performing any functions in relation to, or so as to affect,

land in an area of outstanding natural beauty, a relevant authority shall have

regard to the purpose of conserving and enhancing the natural beauty of the

area of outstanding natural beauty.”



(1) Major development: introduction

• Where dealing with proposed infrastructure “in” Wales, the first questions is

whether it is “major development”, because if so it is subject to the

exceptional circumstances test in the PPW.

• NB: this only applies only to development “in” a National Park and AONB:

– The language in the PPW makes this clear; and

– See on the similar provision in the NPPF: Stroud DC v Secretary of

State for Communities and Local Government [2015] EWHC 1940

(Admin) at para. 6.



(2) Major development: definition

• Topic in and of itself!

• Very largely undefined in the PPW, as it was in English national policy until

the NPPF (2018);

• Case-law in England has made clear not the same meaning as under the

Development Management Procedure Order: see Aston v SSCLG [2014] 2

P&CR 10; R (Forge Field Society) v Sevenoaks DC [2015] JPL 22 and R

(Green) v SDNPA [2018] EWHC 604 (Admin);

• May seem that any major infrastructure project will be “major development” ...

• But NB in Wales the definition of “major development” is different to that in

England because PPW says “major development proposals which are more

national than local in character”; that wording was in PPG7 but long gone

from English national policy: see further below. Welsh wording more

restrictive as to what is major development …



Major development test: differences (1)

• Note re PPW – includes words not in the NPPF (but some of which were in earlier English

policy e.g. PPG7 and/or PPS7), note 3 major differences:

– (1) As just noted major development said to be “proposals which are more national than

local in character”:

• See the appeal decision concerning the re-development of a former army camp at

Cwrt Y Gollen, near Crickhowell (dated 2 November 2011);

– Inspector said that the different approaches meant that the definition of major

developments was materially broader in England (see para. 229).

– Could cause issues esp. Wye Valley AONB that crosses English and Welsh

borders …

– The Inspector said that Ministers should consider the matter (see para. 233)

– The Welsh Ministers gave the point short shrift: planning a devolved matter and

so the Welsh Government entitled to take a different view on such matters …



Major development test: differences (2)

• (2) On exceptional circumstances test:

– NPPF: “in exceptional circumstances, and where it can be demonstrated that the

development is in the public interest”;

– PPW: says this re exceptional circumstances:

• (i) “This may arise where after rigorous examination …”: this wording was in

PPS7 but not in NPPF

• (ii) “there is demonstrated to be an overriding public need” – note the language is

different “in the public interest” (England) vs “overriding public need” (Wales);

• (iii) Also the PW in the main text of the policy repeats two matters set out in

the 3 criteria so (i) impact on local economy and (ii) alternatives.

(3) On the 3 criteria to be considered: the same except that on the 3rd in England

says “any detrimental effect on the environment, the landscape and recreational

opportunities, and the extent to which that could be moderated” – underlined words

not in PPW.



Reminder: the 3 criteria from the PPW

• To be considered under major development test:

• (1) NEED: “The need for the development, in terms of national

considerations and the impact of permitting it or refusing it upon the local

economy”;

• (2) ALTERNATIVES: “The cost of and scope for providing the development

outside the designated area or meeting the need for it in some other way”;

and

• (3) DETRIMENTAL EFFECTS (& MITIGATION): “Any detrimental effect on

the environment and the landscape, and the extent to which that could be

moderated and/or mitigated”.



Satisfying the major development test: 

legal principles (1)

• Looking at some of the English cases on the similar (but not the same) test in

the NPPF:

• (1) R (Mevagissey Parish Council) v Cornwall Council [2013] EWHC 3684

(Admin), only grant major development if: (i) there are exceptional

circumstances – ““exceptional” in this context connoting rarity”; and (ii) “it is

demonstrated that, despite giving great weight to conserving the landscape

and scenic beauty in the AONB, the development is in the public interest”;

• (2) The 3 criteria do not exclude other considerations relevant to whether

there are exceptional circumstances and whether any development is in the

public interest: see SSCLG v Wealden DC [2018] Env LR 18;



Satisfying the major development test: 

legal principles (2)

• (3) The 2nd criterion (ibid).:

– “The second bullet point does not refer specifically to alternative sites. It refers

to the “cost” and “scope” for development “elsewhere outside the designated

area”, and to the possibility of meeting of the need for the development “in

some other way”. In many cases, this will involve the consideration of

alternative sites”

– “But the policy does not prescribe for the decision-maker how alternative sites

are to be assessed in any particular case. It does not say that this exercise

must relate to the whole of a local planning authority’s administrative area, or to

an area larger or smaller than that. This will always depend on the

circumstances of the case in hand”

• (4) Exceptional circumstances is not as high a threshold as VSC for Green Belt:

see R (Luton BC) v Central Bedfordshire Council [2015] 2 P&CR 19, and see

the next case – Welsh case.



Satisfying the major development test: 

legal principles (3)

• Council for National Parks Ltd v Pembrokeshire Coast National Park Authority

[2005] EWCA Civ 888

– Court of Appeal upheld a decision to grant a major development in a National Park

despite an officer recommendation for refusal.

– The case concerned the Bluestone Holiday Village ("Bluestone"), which was on a

200 hectare site.

– Factors upheld as relevant to the decision included that: (i) that the PPW allowed

consideration of “the impact of permitting it or refusing it upon the local economy” in

assessing major development and that the same factors were also relevant as a

result of s. 11A of the 1949 Act; (ii) the policy is less stringent than Green Belt Policy

and permits major development schemes within the National Park "in exceptional

circumstances"; and (iii) there were other relevant factors “including the proximity of

the site to the edge of the National Park and to the Oakwood development which lies

beyond its boundary. Our attention was also drawn to the landscaping features of the

proposed development”.



Some major development examples 

from Welsh decisions (1)

• (1) The South Hook CHP Order (23/10/14): 

• DCO granted by the secretary of State for Energy and Climate Change 

(“SSfECC”) under the 2008 Act for a combined heat and power (“CHP”) plant 

near a village in the Pembrokeshire coast national park.

• Found: (i) need established by NPS EN-1; (ii) positive effects on the local

economy; (iii) adequate consideration of alternatives; and (iv) mitigation will

reduce many adverse effects but remain localised impacts on the National

Park.

• Found that the national need and the local economic benefits the

development would bring were not outweighed by its potential adverse

impacts.



Some major development examples 

from Welsh decisions (2)

• (2) Biomass fuelled generation station at Penrhos Works, Holyhead, Anglesey

(4/4/14):

• Consent under s. 36 of the Electricity Act 1989 (“EA 1989”) and direction under s.

90(2) of the TCPA 1990 for deemed PP granted by SSfECC.

• Site located just within the Ynys Mon/Anglesey AONB;

• Finds overriding need for project;

• Local employment opportunities emphasised;

• The need and the benefits to local economy outweigh disbenefits;

• No suitable alternative elsewhere on Anglesey would have less impact on AONB;

• Planning conditions will help mitigate impacts on AONB.



Some major development examples 

from Welsh decisions (3)

• (3) Trawsfynydd Power Station waste storage (31/7/03)

• Proposal for intermediate level radioactive waste storage facility at a nuclear power station;

• Scheme part of the company's decommissioning process at former nuclear power station;

• Inspector, assisted by two assessors, concluded that the scheme involved major

development and in scale and appearance it could have a potentially long term impact on the

character and appearance of the national park, with the new building having a life of between

40 to 100 years;

• However exceptional circumstances justified the scheme;

• There was a need at a national level to store the waste and this could only be done efficiently

if provision was made on site;

• Additionally it was concluded that there were clear benefits to the landscape of the national

park if the reactor buildings were reconfigured in order to create a unified and less prominent

design.



Some major development examples

from Welsh decisions (4)

• (4) Land in Powys, Mid-Wales (Llandbadarn Fynydd) (7/9/15)

• Application under the EA 1989 for 17 x 126m wind turbines located within an AONB

area of high sensitivity to turbines of the scale proposed was refused.

• SSfECC accepted the renewable energy benefits however the scale of the

landscape and visual effect impacts, the impacts on residential amenity and the

detraction from the historic character of the landscape would be in conflict with the

relevant provisions of Energy NPSs, Welsh Government policies and local

development plan policies.

• The proposal would affect 44 percent of an AONB, substantially harming its

character



Where not major development

• NB often much debate on is something proposed in National Park/AONB major development

or not but policy protection does not end there …

• See Holgate J. in Monkhill Ltd v Secretary of State for Housing Communities and Local

Government [2019] EWHC 1993 (Admin) holding that the first part of paragraph 172 of the

NPPF (the great weight part of the policy, which is also in PPW …) is capable of sustaining a

clear and independent reason for refusal of a planning application:-

• “Plainly, in a simple case where there would be harm to an AONB but no countervailing

benefits, and therefore no balance to be struck between "pros and cons", the effect of giving

great weight to what might otherwise be assessed as a relatively modest degree of harm,

might be sufficient as a matter of planning judgment to amount to a reason for refusal of

planning permission, when, absent that policy, that might not be the case. But where there

are also countervailing benefits, it is self-evident that the issue for the decision-maker is

whether those benefits outweigh the harm assessed, the significance of the latter being

increased by the requirement to give "great weight" to it. d, in the general exercise of

development management powers.”



Infrastructure outside an AONB/National Park (1)

• Where:

• (i) development in AONB/National Park not major development; or

• (ii) development (whatever the scale) outside the AONB/National Park

The major development test is inapplicable.

What may be relevant ?

• See in the PPW …the great weight parts of the policy

• See Monkhill …



Infrastructure outside an AONB/National Park (2)

• In the Stroud case in England in relation to the similar policies in the NPPF

the Judge held:

– In relation to what was then para. 115 of the NPPF (2012) and which provided “Great

weight should be given to conserving landscape and scenic beauty in ... Areas of

Outstanding Natural Beauty, which have the highest status of protection in relation to

landscape and scenic beauty” and is now part of para. 172 of the NPPF (2019) this:

– (1) “included the views from the AONB into the surrounding landscape, effectively taking

the view that the beauty in the AONB would be harmed if looking out of it one saw

ugliness” (see paras. 21 and 22 “the Inspector would have been unrealistic in adopting so

narrow a view as to ignore for the purposes of paragraph 115 views out of the AONB and

the effect of development upon them”;

– (2) Did not include “views into the AONB from outside” that encompass the proposed

development.

– NB that relevant but not the subject of the policy …



Infrastructure outside an AONB/National Park (3)

• EXAMPLES:

• (1) Hirwaun Industrial East, Rhondda Cynon Taf, Wales (23/7/15): Natural

gas turbine power plant 250m from Brecon Beacons: allowed;

• (2) Land In Powys, Mid-Wales (Carnedd Wen) (7/9/15): S/S refuses consent

for a large scale windfarm, while only limited effect on landscape character of

the Snowdonia National Park, finds significant visual impact from high point

views in the Park. Not outweighed by benefits and not capable of mitigation.



EIA and the Habitats Regulations: 

Recent developments

Heather Sargent



Art. 6 of the Habitats Directive 

• Art. 6(3) of the Habitats Directive (92/43/EEC): any “plan or project” that is
likely to have a significant effect on a European site requires “appropriate
assessment” to establish whether it will “adversely affect the integrity of the
site”

• Art. 6(4): if there will be an adverse effect on integrity, a plan/project can be
consented if there are “imperative reasons of overriding public interest”,
provided that there are no “alternative solutions” and “all compensatory
measures necessary to ensure the overall coherence of Natura 2000” are
taken



Mynydd y Gwynt

R (Mynydd y Gwynt Ltd) v SSBEIS [2018] PTSR 1274

• Court of Appeal, 22 February 2018 (Peter Jackson LJ; Floyd & Lewison LJJ
agreeing)

• Application for a DCO for a 27-turbine wind farm on a site adjoining the
Elenydd Mallaen Special Protection Area (“SPA”) whose qualifying species
include the red kite

• Application refused by the Secretary of State because she is not satisfied that
the project would not have an adverse effect on the integrity of the SPA



Mynydd y Gwynt

• Secretary of State accepts NRW’s advice that:

– It has not been proven beyond reasonable scientific doubt that the red
kite using the project site do not come from the SPA;

– There is no certainty that the mitigation proposed by the claimant would
be effective;

– There are concerns about the age and methodology of the surveys; and

– Information has not been provided about the in-combination effect
together with other wind farms



Mynydd y Gwynt

• Secretary of State reasons that the burden of proof is on the claimant to
demonstrate that the proposed development will not adversely affect the
SPA, rather than on NRW to demonstrate that harm will occur

• Secretary of State considers that she can only grant development consent
where there is a positive assessment of no adverse effect on integrity; she
considers that she does not have that information

• Judicial review claim is unsuccessful in the High Court (Hickinbottom J) and
the appeal to the Court of Appeal is dismissed



Mynydd y Gwynt

“[26] The Secretary of State was required to exercise a judgment at the junction
between two important social objectives - renewable energy and species
protection. She was faced with a conflict of views between her statutory
conservation adviser and her examiner. She asked for further assistance:
NRW responded, the claimant did not. I accept that the Secretary of State
might have been persuaded by the arguments that found favour with the
examiner, but in the overall circumstances I consider that she was entitled to
accept the advice of NRW and conclude that she did not have the information
necessary to enable her to grant the application.”



Mynydd y Gwynt

On the detailed arguments:

• On the obligation to provide such “information” as the competent authority
may reasonably require:

– “I can see no reason to put a limit on what “information” might entail.
Using the normal meaning of the word, it can clearly extend beyond raw
data to explanation, analysis and professional opinion. […] If a request is
unreasonable, the applicant can say so.”([29])

• Use of the expression “burden of proof” is “not helpful” in this context but
Hickinbottom J had not erred in observing that “the burden is upon [the
applicant] to ensure that the competent authority is provided with sufficient
information to convince the authority…”



Mynydd y Gwynt

• Rejection of the argument that the claimant had effectively been required “to
prove a negative beyond reasonable doubt”

– “…the Secretary of State was not asking for absolute certainty about the
red kite population. Rather, she required clarity. She was entitled to take
the view that did not emerge from the information before her”

• Rejection of the argument that the Secretary of State’s decision is
inconsistent with the conclusions reached in (i) the Mid-Wales Inquiry; and
(ii) the Bryn Blaen decision (i.e. conclusion of no likely significant effect upon
the red kite population in combination with the claimant’s project)



Berks Bucks and Oxon Wildlife Trust

R (o.a.o. Berks Bucks and Oxon Wildlife Trust) v SST [2019] EWHC 1786
(Admin)

• Lang J, 10 July 2019

• Judicial review challenge to SST’s decision to accept Highways England’s
recommendation on the choice of a preferred corridor for the proposed new
Oxford to Cambridge Expressway

– One of the grounds of challenge is that no Habitats Regulations
Assessment (“HRA”) was carried out

• SST: there is no legal requirement to undertake HRA at this early stage when
no definite decisions on corridor / route have been made; the assessment will
come as part of the DCO process



Berks Bucks and Oxon Wildlife Trust

• Lang J concludes that HRA was not required because there was no “plan” or
“project”:

– The decision merely accepted the recommendation to take forward (to
the next stage of development) two mutually exclusive preferred corridors
“but it did not prevent consideration of routes outside the preferred
corridors at a later stage” ([69])

– “It was a step taken in the course of the preparation of a project, and not a
plan”



Berks Bucks and Oxon Wildlife Trust

• Furthermore:

– The decision was not likely to have a significant effect on the Special Areas
of Conservation (“SACs”) because it would not result in the execution of
work or any intervention in the environment

– “It was an early preliminary step in the definition of a project yet to take
shape” ([71])

– “Clearly distinguishable” from Case C-6/04 Commission v UK where a
statutory development plan did have a considerable influence on
development decisions (and as a result, on the protected site)



People Over Wind

C-323/17 People Over Wind & Peter Sweetman v Coillte Teoranta

• CJEU, 12 April 2018; reported as [2018] PTSR 1668

• Measures that are intended to mitigate the harmful effects of the
plan/project should not be taken into account at the “screening” stage – i.e.
when determining whether the plan/project is “likely to have significant
effects” on a protected site

• For further consideration of People Over Wind in domestic courts, see:

– Canterbury City Council v SSHCLG [2019] JPL 1321

– Gladman Developments Ltd v SSHCLG [2020] Env LR 7



Grace & Sweetman

C-164/17 Grace & Sweetman v An Bord Pleanála

• CJEU, 25 July 2018

• Factual context: permission granted for a 16 turbine wind farm in an SPA; the
Board concludes that there will not be an adverse effect on the integrity of
the SPA

• The proposed development includes a management plan, which includes
measures that seek to ensure that the total area of suitable hen harrier
habitat will not be reduced



Grace & Sweetman

• “[S]ome parts of the SPA would no longer be able, if the project went ahead,
to provide a suitable habitat but […] a management plan would seek to
ensure that a part of the SPA that could provide suitable habitat is not
reduced and indeed may be enhanced”

• Question for the CJEU: are those measures mitigating measures, such that
they can be taken into account under art. 6(3) in determining whether there
will be an adverse effect on integrity? Or are they compensatory measures,
which can only be considered under art. 6(4)?

• Answer: the measures cannot be taken into account under art. 6(3) but fall to
be considered under art. 6(4)



Holohan

C-461/17 Holohan v An Bord Pleanála

• CJEU, 7 November 2018; reported as [2019] PTSR 1054

• Factual context: grant of development consent for the extension of a ring-
road

• Question: does an “appropriate assessment” (“AA”) have to:

– catalogue all the habitats and species for which a site is protected; and

– assess potential effects on both (i) species present on the site but for
which the site is not listed; and (ii) habitats and species outside the site
boundary?



Holohan

• Answer:

– Yes, all the habitats and species for which a site is protected must be
catalogued in the AA – although “it may be sufficient to establish […] that
only certain protected habitat types and species are present in the part of
the protected area that is affected by the project and that the other
protected habitat types and species present on the site are not liable to be
affected”;

– The implications of the project for (i) species present on the site but for
which the site is not listed; and (ii) habitats and species outside the site
boundary must be identified and examined to the extent that those
implications are liable to affect the conservation objectives of the site



Inter-Environnement

C-411/17 Inter-Environnement Wallonie ASBL v Conseil des ministres

• CJEU, 29 July 2019

• Factual context: Belgian legislation provides for the reactivation of a nuclear
power station for a 10 year period and for the deferral by 10 years of the
date initially set for deactivation of another nuclear power station

• CJEU concludes that there is a “project” for the purposes of the Habitats
Directive and that an appropriate assessment is required



Inter-Environnement

Art. 6(4)

• If, in spite of a negative assessment of the implications for the site and in the
absence of alternative solutions, a plan or project must nevertheless be carried out
for imperative reasons of overriding public interest, including those of a social or
economic nature, the Member State shall take all compensatory measures
necessary to ensure that the overall coherence of Natura 2000 is protected. It shall
inform the Commission of the compensatory measures adopted.

• Where the site concerned hosts a priority natural habitat type and/or a priority
species, the only considerations which may be raised are those relating to human
health or public safety, to beneficial consequences of primary importance for the
environment or, further to an opinion from the Commission, to other imperative
reasons of overriding public interest.



Inter-Environnement

• The objective of “ensuring security of the electricity supply in a Member State
at all times” constitutes an imperative reason of overriding public interest for
the purpose of art. 6(4)

• But if the protected site likely to be affected by a project hosts a “priority”
natural habitat or species, “only a need to nullify a genuine and serious threat
of rupture of that Member State’s electricity supply” constitutes a “public
security ground” within the meaning of art. 6(4)



Coming soon…

Case C-254/19 Friends of the Irish Environment Ltd v An Bord Pleanála

• Where a development consent is limited to a 10 year period, is a proposed
extension of that period by a further 5 years a “plan or project”?

• Or are the original development consent and the extension to be regarded as
a single operation such that no further assessment is necessary?

• Opinion of Advocate General Kokott delivered on 30 April 2020: further
assessment is required:

“the decision to extend the duration of the development consent to
construct the facility, in the absence of which no works may be carried out,
must be regarded as independent agreement of a project such as to trigger
Article 6(3) of the Habitats Directive”



EIA



Holohan

• The obligation to supply information in an environmental statement (“ES”)
“does not extend to all effects on all species present, but is restricted to the
significant effects”

• The latter concept is “to be interpreted in the light of Article 1(1) and Article
2(1) of the EIA Directive, according to which projects that are likely to have
significant effects on the environment must be subject to an assessment of
their effects”

• So the developer must “supply information that expressly addresses the
significant effects of its project on all species identified” in the ES



Holohan

• Also: the developer “must supply information in relation to the
environmental impact of both the chosen option and of all the main
alternatives studied […] together with the reasons for his choice, taking into
account at least the environmental effects, even if such an alternative was
rejected at an early stage”



Inter-Environnement

• Where a piece of infrastructure is brought back into use, or the lifetime of the
project is extended, is there a (new) “project” for the purposes of the EIA
Directive?

• CJEU: the legislative measures at issue entail major upgrade work to the
power stations in question

– The legislative measures “cannot be artificially dissociated from the work
to which they are inextricably linked”

– The measures and the upgrading work together constitute a single project

– It doesn’t matter that the implementation of the legislative measures will
require subsequent acts such as the issue of a specific consent



Q&A

We will now answer as many questions as possible.

Please feel free to continue sending any questions you may have 

via the Q&A section which can be found along the top or bottom 

of your screen.



Thank you for listening

Diolch am eich cwmni!
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