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Overview: a brief history 

• SSSI regime originally created by the National Parks and Access to the 

Countryside Act 1949 

• Overhauled by Wildlife and Countryside Act 1981 (“WCA”), implementing: 

– 1979 Bern Convention on the conservation of European wildlife and natural habitats 

– Directive 79/409/EEC on the conservation of wild birds  

• Subject to significant amendments particularly through Part III of the 

Countryside and Rights of Way Act 2000 (in E&W). In part to reflect UK 

obligations under Rio Convention on Biodiversity and the Habitats Directive. 

• Since then, SSSI regime has operated in tandem with Habitats Regime. In 

England at least, all SACs/SPAs are SSSIs: see R (Aggregate Industries 

UK Limited) v English Nature and others [2003] Env. L.R. 3 

 

 

 

 



Overview 

Regulation of SSSIs  

•Owner/occupier 
activity 
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Potentially 
Damaging 
Operations by 
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requirement for 
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• Offence to breach 
without reasonable 
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• Habitats Regime: 
assessment of plans 
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under DMPO 

• NPPF 175(b) 
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Strengths/weaknesses post Brexit? 

• Inside SSSIs: 

– All activities may be controlled if they are within “Potentially Damaging 

Operations” 

– Management statements and schemes can continue to be made, as well 

as byelaws 

– Requires proactive work by Natural England 

– However, while development proposals will have to address NPPF 175, if 

permission is granted under Part III of the TCPA 1990 that will be a 

defence to prosecution (s.28P(4) and (7) WCA).  

 



NPPF para 175 

• “175. When determining planning applications, local planning authorities 

should apply the following principles: 

 

a) if significant harm to biodiversity resulting from a development cannot be 

avoided (through locating on an alternative site with less harmful 

impacts), adequately mitigated, or, as a last resort, compensated for, 

then planning permission should be refused; 

…” 

 

 



NPPF para 175 

• “175. When determining planning applications, local planning authorities 

should apply the following principles: 

a) … 

 

b) development on land within or outside a Site of Special Scientific Interest, 

and which is likely to have an adverse effect on it (either individually or in 

combination with other developments), should not normally be 

permitted…” 

 



NPPF para 175 

• “175. When determining planning applications, local planning authorities 

should apply the following principles: 

a)… 

 

b) … The only exception is where the benefits of the development in the 

location proposed clearly outweigh both its likely impact on the features of 

the site that make it of special scientific interest, and any broader impacts on 

the national network of Sites of Special Scientific Interest;” 



NPPF para 175 - comments 

• Additionally, tilted balance excluded under footnote 6 of NPPF. 

 

• On its face a much lower test than as applied under the Habitats Regime – 

notwithstanding the requirement for mitigation or compensation under para 

175(a). 

 

• Allows harm to SSSI to be outweighed by other benefits. 

 



Strengths/weaknesses as post Brexit? (2) 

• Outside SSSIs: 

– Same position re proposals for development inside 

• Will have to address NPPF 175,  

• if permission is granted under Part III of the TCPA 1990 that will be a 

defence to prosecution (s.28P(4) and (7) WCA).  

 

– What about other activities not constituting development? 

• Needs to be considered in light of Natural England v Warren [2019] 

UKUT 300 (AAC) 

 









Warren: the facts 

• Mr Warren ran commercial shoot in Suffolk. Part of estate designated as a 

SSSI for which the notifies PDOs included release into the site of any wild 

animal.  

 

• Natural England believed the scale of operation had significantly increased 

and (amongst other matters) alleged that gamebird releases risked causing 

harm to breeding and wintering protected birds, invertebrates and heathland 

vegetation.  

 

• They served stop notice alleging commission of offence under s.28P and 

seeking cessation of releases both (1) within SSSI and (2) within 500m of 

SSSI. 

 

 

 



Relevant issue 

• Mr Warren appealed to the FTT, which varied the notice in part.  

 

• On Natural England’s appeal to the UT a number of issues were raised 

including whether Natural England had the power to serve a stop notice in 

relation to releases in the 500m zone at all.  

 

• That turned on whether releases outside the SSSI could (as a matter of 

principle) constitute an offence under either: 

– S.28P(1) : contravention of s.28E(1) without reasonable excuse; or 

– S.28P(6) : intentionally or recklessly damaging features of special interest. 

 

 



Section 28E(1)  

• “(1) The owner or occupier of any land included in a site of special 

scientific interest shall not while the notification under section 28(1)(b) 

remains in force carry out, or cause or permit to be carried out, on that land 

any operation specified in the notification unless— 

 

(a) one of them has, after service of the notification, given Natural England 

notice of a proposal to carry out the operation specifying its nature and 

the land on which it is proposed to carry it out; and 

 

(b)  one of the conditions specified in subsection (3) is fulfilled. 



Arguments 

• Mr Warren argued that the duty (and therefore offence) only applied to an 

operation on “any land within a [SSSI]”.  

 

• Natural England argued that it would be absurd if the legislation were 

construed such that birds could be released just outside of a SSSI and fall 

outside of s.28E. There was no logical reason to treat matters differently on 

the basis of where the release pen sat – the question was where the birds 

went.  

• It would significantly undermine the SSSI regime if such operations could 

only be addressed by a prosecution or stop notice under s.28P(6).  

 

 



Decision of UT K Markus QC 

• Language of s.28E(1) was clear. Duty not to carry out operations within 

PDOs without consent only applied to land within SSSI. 

 

• Natural England’s argument that releases which were “likely” to result in birds 

entering the SSSI were within s.28E(1) introduced an inappropriate degree of 

uncertainty in the application of the provision – given that breach can give 

rise to criminal liability. Even if this meant that “such activities could not be 

controlled under that Act in advance of their occurring, but could only be 

addressed after the event by way of prosecution for an offence under section 

28P(6)” this was a consequence of the legislation.  

 



Consequences – what controls exist around SSSIs? 

• In light of Warren,  

– PDO notification and consent regime does not apply 

– It seems likely that Natural England’s powers in relation to management 

schemes and notices are similarly limited to land within SSSIs. Although 

language different, s.28J only provides for service of notice upon owners 

and occupiers of land within the SSSI.  

– Section 28(4) also appears to elide the land within the SSSI and the land 

in relation to which a management statement can be given. 

– Going back to our overview… 

 

 

 



Limitations on activity outside SSSIs post Brexit 
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How will the SSSI regime function in the future? 

• Clear political appetite for some form of watering down – see removal of 

commitment to “non-regression” (discussed by DE Q.C. in Part 1 Webinar) 

• Questionable why the Government would keep both the SAC/SPA and SSSI 

regimes in their current form. 

• SSSI regime not capable of replacing 2017 Regulations as it stands. 

– On basis of Warren, difficult to protect SSSIs from cumulative effect of 

activity which does not constitute development. Very different from 

approach per CJEU in Dutch Nitrogen  

– For development, NPPF 175 sets a lower threshold for development 

proposals both within and outside SSSIs.  

• Consistent with Bern Convention? 



Article 4 of the Bern Convention 

 

“1 Each Contracting Party shall take appropriate and necessary legislative 

and administrative measures to ensure the conservation of the habitats of 

the wild flora and fauna species, especially those specified in Appendices I 

and II, and the conservation of endangered natural habitats. 

 

2 The Contracting Parties in their planning and development policies shall 

have regard to the conservation requirements of the areas protected under 

the preceding paragraph, so as to avoid or minimise as far as possible any 

deterioration of such areas.” 









Thank you for listening 
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