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What did the Court decide? 

Ben Fullbrook 



Introduction 

ÅThe background to Finney 

ÅThe facts in Finney 

ÅWhat Finney decided 



Section 73 Town and Country Planning Act 1990 

73.ð Determination of applications to develop land without compliance with conditions 

previously attached. 

(1) This section applies, subject to subsection (4), to applications for planning permission for the 

development of land without complying with conditions subject to which a previous planning 

permission was granted. 

(2) On such an application the local planning authority shall consider only the question of the 

conditions subject to which planning permission should be granted, andð 

(a) if they decide that planning permission should be granted subject to conditions differing 

from those subject to which the previous permission was granted, or that it should be 

granted unconditionally, they shall grant planning permission accordingly, and 

(b) if they decide that planning permission should be granted subject to the same conditions 

as those subject to which the previous permission was granted, they shall refuse the 

application. 



The background to Finney 

(1) The origins of s.73 

ÅHelpful summary contained in Pye v Secretary of State for the 

Environment [1998] 3 PLCR 28 per Sullivan J at 78: 

ïIssue had arisen whereby the beneficiary of a planning permission which 

was granted subject to conditions which he did not like would have to 

appeal the whole permission, thereby putting the principle of development 

at risk 

ïThe provisions which are now contained in section 73 were designed to 

address this issue. 

ïCircular 19/86 provided an explanation of this. 



Circular 19/86 

 

ñéThis new section will provide an applicant with an alternative to appealing 

against the original permission... On receipt of an application under s.73 of the 

1990 Act é the local planning authority may consider only the conditions to 

which the planning permission ought to be subject and may not go back to their 

original decision to grant permission. If the authority do decide that some 

variation of conditions is acceptable, a new alternative permission will be 

created. It is then open to the applicant to choose whether to implement the 

new permission or the one originally granted.ò 

The background to Finney 

(1) The origins of s.73 



The background to Finney 

(2) Initial consideration of s.73 

ÅPye v Secretary of State for the Environment [1998] 3 PLCR 28, approved 

by Court of Appeal in Powergen UK v Leicester City Council (2001) 81 

P&CR 4 per Sullivan J at §§26-8:  

ïOriginal planning permission comprises the operative part and the 

conditions; 

ïAn application under s.73 is an application for planning permission 

ïLPA must consider development plan and material considerations 

ïBUT ñshall consider only the question of the conditions subject to which 

planning permission should be grantedò 

ïñConsidering only the conditions subject to which planning permission 

should be granted will be a more limited exercise than the consideration of 

a ñnormalò application for planning permission under section 70 , but é 

how much more limited will depend on the nature of the condition itself.ò 



The background to Finney 

(3) The ñoperative partò of the planning permission 

The Grant or ñoperative partò 

The Conditions 

Cotswold Grange County Park llp v 

Secretary of State for Communities and 

Local Government [2014] JPL 981 per 

Hickinbottom J at §15:  

 

ñthe grant identifies what can be doneð

what is permittedðso far as use of land is 

concerned; whereas conditions identify what 

cannot be doneðwhat is forbidden.ò  

 



The background to Finney 

(3) The ñoperative partò of the planning permission 

 

 

Can you use s.73 to grant a new planning permission with 

revised conditions where the effect of the revised conditions 

would be to contradict or change the operative part of the 

original planning permission? 



The background to Finney 

(3) The ñoperative partò of the planning permission 

R v Coventry City Council ex p Arrowcroft Group [2001] PLCR 7 



The background to Finney 

(3) The ñoperative partò of the planning permission 

R v Coventry City Council ex p Arrowcroft Group [2001] PLCR 7 

Å§33 Thus the council is able to impose different conditions upon a new 

planning permission, but only if they are conditions which the council could 

lawfully have imposed upon the original planning permission in the sense 

that they do not amount to a fundamental alteration of the proposal put 

forward in the original application.  

Å§35 Whatever the planning merits of this new proposal, which can, of course, 

be incorporated into a new ñfullò application, I am satisfied that the council 

had no power under section 73 to vary the conditions in the manner set out 

above. The variation has the effect that the ñoperativeò part of the new 

planning permission gives permission for one variety superstore on the one 

hand, but the new planning permission by the revised conditions takes away 

that consent with the other. 



The background to Finney 

(3) The ñoperative partò of the planning permission 

R (Vue Entertainment) v City of York [2017] EWHC 588 (Admin) 

 



The background to Finney 

(3) The ñoperative partò of the planning permission 

R (Vue Entertainment) v City of York [2017] EWHC 588 (Admin) 

 

Å 15. Thus, Arrowcroft (supra) in my judgment does no more than make the clear point that it is 

not open to the council to vary conditions if the variation means that the grant (and one has 

therefore to look at the precise terms of grant) are themselves varied.  

Å 16. In this case, the amendments sought do not vary the permission. It is as I have already 

cited and there is nothing in the permission itself which limits the size of either the amount of 

floor space or the number of screens and thus the capacity of the multi-screen cinema. The 

only limitation on capacity is the stadium itself, which has to be 8,000 seats.  

Å 17. It seems to me obvious that if the application had been to amend the condition to increase 

the capacity of the stadium that would not have been likely to have fallen foul of the 

Arrowcroft principle because it would have been a variation to the grant of permission itself 

but as I say, that is not the case here. 

 



The background to Finney 

(3) The ñoperative partò of the planning permission 

R (Wet Finishing Works) v Taunton Dean Borough Council [2018] PTSR 26 



The background to Finney 

(3) The ñoperative partò of the planning permission 

R (Wet Finishing Works) v Taunton Dean Borough Council [2018] PTSR 26 

ÅSingh J dismissed an argument that an LPA was prohibited from granting a 

s.73 application with an amended condition allowing construction of 90 

dwellings when the operative part of the original permission had allowed only 

84 

ÅRelied on Arrowcroft §33 



The Facts in Finney 



The Facts in Finney 



The Facts in Finney 
Å Section 73 application for the ñremoval or variationò of condition 2 of the planning 

permission so as to enable inclusion of a new plan showing turbines with height of 

75m 

ÅIn answer to the question: ñPlease state why you wish the condition(s) to be 

removed or changedò, Energiekontor wrote: ñTo enable a taller turbine type to be 

erected.ò 

Å Permission granted on appeal by Planning Inspector.  The Inspector concluded: 

ñThe appeal is allowed and planning permission is granted for installation and 25-

year operation of two wind turbines, and associated infrastructure including turbine 

foundations, new and upgraded tracks, crane hard standings, substation, upgraded 

site entrance and temporary construction compound (major development) at land to 

the north of Esgairliving Farm, Rhydcymerau in accordance with the application Ref 

W34341 dated 5 August 2016, without compliance with condition number 2 

previously imposed on planning permission Ref W/31728 dated 8 March 2016 and 

subject to the conditions set out in the schedule attached to this decisionò 

 

 



What Finney Decided 

(1) The Partiesô submissions 

ÅThe Appellant, Mr Finney, argued that the effect of the Inspectorôs decision 

was to either the operative part of the original planning permission, or to 

impose condition which was inconsistent with it.  He submitted that, as a 

result, the Inspectorôs decision was ultra vires s.73 

 

ÅThe Respondents argued: 

ïThat there was no such limitation on the exercise of s.73, the only 

limitation being that the development approved must no amount to a 

fundamental alteration of the proposal put forward in the original 

permission.  Accordingly, the Inspector had not acted unlawfully. 

ïThat the approach advocated by the Appellant would have practical 

implications for developers who would be at the mercy of LPAs who often 

framed their permissions with varying levels of detail  



What the Finney Decided 

(2) The Judgment 

Å Lewison LJ (with whom David Richards and Arnold LJJ agreed) found in favour of 

the Appellant. 

Å He considered that this was primarily a question of statutory interpretation (§42). 

Å He referred back to Circular 19/86 which stated that the primary purpose of s.73 

was to give a developer relief against one or more conditions 

Å Section 73 specifies that on an application under s.73 the LPA may consider ñonlyò 

the question of the conditions (s.73(2)) and may only choose between two options: 

grant the same permission subject to different conditions (or no conditions) or refuse 

the application. 

Å Accordingly, s.73 contained no power to grant a new planning permission with a 

different operative part from that contained in the original. 

Å It would also be unlawful for an LPA to impose a new or amended condition on a 

planning permission under s.73 which was inconsistent with the operative part of the 

permission (§43) 



What the Finney Decided 

(2) The Judgment 

ÅOn the matter of the preceding cases, the Court of Appeal held that: 

ïIts approach was consistent with Arrowcroft and that §§33 and 35 of 

Arrowcroft were discussing different things: ñThe first deals with the 

imposition of conditions on the grant of planning permission. The second 

deals with a conflict between the operative part of the planning permission 

and conditions attached to itò (§29)  

ïWet Finishing was wrongly decided; Vue Entertainment  was rightly 

decided (§46). 

 



What the Finney Decided 

(2) The Judgment 

ÅOn the question of the practical implications, the Court of Appeal held: 

ïIt would not be ña proper use of s.73ò for a developer to  apply to change 

an innocuous condition in order to open the gate to section 73, and then 

use that application to change the description of the permitted 

development (§42) 

ïAs to whether developers would find it more difficult to amend details of 

their planning permissions, Lewison LJ stated (§45): ñIf a proposed 

change to permitted development is not a material one, then section 96A 

provides an available route. If, on the other hand, the proposed change is 

a material one, I do not see the objection to a fresh application being 

required.ò 

 

 



Alternatives to s.73 

Robert Walton QC 



Introduction 

ÅAmendment on grant of permission: 

ïLPA power to amend the description of development; 

ïLPA power to amend the scheme using conditions. 

 

ÅAmendment after grant of permission: 

ïS.96A; 

ïs.96A then s.73; 

ïñDrop inò applications; 

ïs.97 Modification Order. 



LPA power to amend description of development 

 

70.ð Determination of applications: general considerations. 

(1)  Where an application is made to a local planning authority for planning 

permissionð 

 

(a)  é. they may grant planning permission, either unconditionally or subject to 

such conditions as they think fit; or 

 

(b)  they may refuse planning permission. 



NPPG 

Can a local planning authority amend the description of development? 

 

Before publicising and consulting on an application, the local planning authority 

should be satisfied that the description of development provided by the 

applicant is accurate. The local planning authority should not amend the 

description of development without first discussing any revised wording with the 

applicant or their agent. 

 

Paragraph: 046 Reference ID: 14-046-20140306 

 



ÅAdding (e.g.) number of units to description of development would deprive 

Application of ability to make a s.73 application 

ÅUnit numbers already controlled by condition ï so amending description of 

development does not change anything in terms of what it consented 

ÅDevelopers should therefore resist such changes. 



Bernard Wheatcroft Ltd v Sec State for the Environment (1982) 43 P & CR 233.  

 

ÅApplication submitted for 420 houses on 35 acres 

 

ÅRevised scheme introduced on appeal: 250 houses on 25 acres 

 

ÅSS held he had no power to grant pp for reduced scheme 

 

 

Using conditions to amend the scheme 

 



Wheatcroft cont. 

Forbes J: 

 

ÅSS could impose conditions that have the effect of reducing the permitted 

development below the development applied for; 

ÅPower could not be exercised where the conditional planning permission 

would allow development that was not ñin substanceò that which was applied 

for; 

ÅThe main criterion was whether the development is so changed as to deprive 

those who should have been consulted the opportunity of being consulted 

Å [Did not decide SS had power to grant permission for more development was 

sought ï see Finney] 



Wheatcroft test flawed? 

Holborn Studios Ltd v Camden LBC [2017] EWHC 2823 (Admin) 

ñIn my judgment this conflation of the substantive and procedural constraints 

on the powers of the local planning authority is flawed. It is quite possible for a 

person to be deprived of an opportunity of consultation on a change which would 

not result in a permission for a development that is in substance not that which was 

applied for.ò  

 

ñIn considering whether it is unfair not to re-consult, in my judgment it is necessary 

to consider whether not doing so deprives those who were entitled to be consulted 

on the application of the opportunity to make any representations that, given the 

nature and extent of the changes proposed, they may have wanted to make on the 

application as amendedò. 



Amendments post permission: s.96A 

ñ(1)   A local planning authority may make a change to any planning 

permission éif they are satisfied that the change is not material. 

 

(2)   In deciding whether a change is material, a local planning authority must 

have regard to the effect of the change, together with any previous changes 

made under this section, on the planning permission é as originally granted. 

 

(3)   The power conferred by subsection (1) includes power to make a change 

to a planning permissionð 

(a)  to impose new conditions; 

(b)  to remove or alter existing conditionsò. 

 



s.96A - procedure 

ÅProcedure governed by article 10 of the T&CP (Development Management 

Procedure) Order 2015: 

ïNotification must be given to landowners; 

 

ïLPA must take into account reps received within 14 days of notification 

 

ï28 day time limit for decision (unless extension agreed in writing). 

 

 

 

 

 

 

 

 



Section 96A ï how different to s.73? 

ÅOnly available to a person with an interest in the land to which the application 

relates; 

ÅNot limited to amending conditions ï i.e. allows non material changes to the 

description of development too; 

Å LPA discretion as to scope of consultation; 

ÅNo statutory requirement to consider development plan; 

ÅEIA unlikely given change must be non-material; 

ÅDecision within 28 days (or such longer period as agreed in writing); 

ÅDecision issued in writing (cf new permission under s.73); 

ÅAmends the existing permission ï does not result in the grant of a new pp; 

ÅNo right of appeal under s.78 - JR only. 

 

 

 

 



s.96A: In practice (1)  

Remedying deficient or unintelligible conditions 

 

In R (Hill) v Cornwall Council [2016] EWHC 1264, a JR against a planning 

permission succeeded solely on the ground that one of the conditions, as 

drafted, was unintelligible and thus unenforceable. The High Court postponed 

the giving of final judgment to allow an application to be made under s.96A to 

amend the condition. 

 

 

 



s.96A in practice (2) 

Inserting an additional condition as a precursor to a s.73 application 

In R (Daniel) v East Devon DC [2013] EWHC 4114 (Admin) permission had 

been granted for development to take place in part on land not within the 

ownership or control of the developer. It was unable to acquire the land or 

secure consent from the landowners. This made it impossible to carry out the 

development. The original permission did not include a condition setting out the 

approved plans. The developer therefore used s.96A to impose an additional 

condition listing those plans and then applied under s.73 to vary that condition 

so that the development would take place on a reduced footprint (excluding the 

land outside of the developerôs control). The court upheld the LPAôs decision to 

grant the s.73 application. 

 



Section 96A plus Section 73 

 

ÅE.g. the description of development in Vue Entertainments Ltd: 

 

ñThe demolition of existing structures and the erection of an 8,000 seat 

community stadium, leisure centre, multi-screen cinema, retail units, outdoor 

football pitches, community facilities and other ancillary uses, together with 

associated vehicular access, car parking, public realm, and hard and soft 

landscapingò. 

 

Use s.96A application to change description of development to: 



Section 96A plus Section 73 

ñThe demolition of existing structures and the erection of a an 8,000 seat 

community stadium é.ò 

 

ÅNo changes to condition requiring scheme to be built in accordance with plans, 

so change is not material. 

 

ÅThen use s.73 to amend conditions ï substituting revised plans ï cf increase 

from 2000 to 2400 seater cinema. 

 

ÅSimultaneous application / back to back determination by the LPA. 

 

 

 

 



ñDrop inò applications 
Planning permission granted in February 2017 for the ñerection of 53 care apartments 

within Class C2, parking, access, footpath, landscaping & other associated worksò. 

 



 
Permission then secured in 2019 for ñdemolition and erection 

of 70 bed care home within Use Class C2 (replacing building 4 

approved by A27/16/PL) éò 


