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Introduction ChambersJ

A The background to Finney
A The facts in Finney
A What Finney decided
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Section 73 Town and Country Planning Act 1990 Chambers |

73.0 Determination of applications to develop land without compliance with conditions
previously attached.

(1) This section applies, subject to subsection (4), to applications for planning permission for the
development of land without complying with conditions subject to which a previous planning
permission was granted.

(2) On such an application the local planning authority shall consider only the question of the
conditions subject to which planning permission should be granted, andd

(a) if they decide that planning permission should be granted subject to conditions differing
from those subject to which the previous permission was granted, or that it should be
granted unconditionally, they shall grant planning permission accordingly, and

(b) if they decide that planning permission should be granted subject to the same conditions
as those subject to which the previous permission was granted, they shall refuse the
application.
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(1) The origins of s.73 _|

A Helpful summary contained in Pye v Secretary of State for the
Environment [1998] 3 PLCR 28 per Sullivan J at 78:

I Issue had arisen whereby the beneficiary of a planning permission which
was granted subject to conditions which he did not like would have to

appeal the whole permission, thereby putting the principle of development
at risk

I The provisions which are now contained in section 73 were designed to
address this issue.

I Circular 19/86 provided an explanation of this.
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(1) The origins of s.73 -
Circular 19/86
neThis new section wil/ provide an app

against the original permission... On receipt of an application under s.73 of the
1990 Act e the |l ocal planning authorit
which the planning permission ought to be subject and may not go back to their
original decision to grant permission. If the authority do decide that some

variation of conditions is acceptable, a new alternative permission will be

created. It is then open to the applicant to choose whether to implement the

new permission or the one originally g
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(2) Initial consideration of s.73 -

A Pye v Secretary of State for the Environment [1998] 3 PLCR 28, approved
by Court of Appeal in Powergen UK v Leicester City Council (2001) 81
P&CR 4 per Sullivan J at 8826-8:

I Original planning permission comprises the operative part and the
conditions;

I An application under s.73 is an application for planning permission
I LPA must consider development plan and material considerations

I BUT rshall consider only the question of the conditions subject to which
planning permission should be grantedo

I nConsi dering only the conditions sul
should be granted will be a more limited exercise than the consideration of
a nNnnormal o application for planning

how much more | I mited wil/ depend oI
L
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(3) The noperative parto of the-y

Cotswold Grange County Park llp v

Development Management & Building Control Service
Bamnet House, 1255 High Road, Whetstone, N20 OEJ

Contac Number: 0203359 7449 Secretary of State for Communities and
opication Nurme: | Local Government [2014] JPL 981 per
Registered Date: 9 September 2015 HlelnbOttom \J at §15.

Athe grant identidies what
what is permittedd so far as use of land is
FOWN AND COUNTRY PLANNING ACT 1650 concerned; whereas conditions identify what

GRANT OF PLANNING PERMISSION cannot be doned wh at ' s forbidden. ¢

TAKE NOTICE that the Barnet London Borough Council, in exercise of its powers as
Local Planning Authority under the above Act, hereby:

GRANTS PLANNING PERMISSION for:

'Sri:'?‘k:}::z;eysideandrearextensionwithnewpatio.Pitchedrooitoexisting T h e Gr a n t O r ﬁ O p e r a t | V e p a r t (‘)

as referred to in your application and shown on the accompanying plan(s):
Subject to the following condition(s):

1 The development hereby permitted shall be carried out in accordance with the
following approved plans: [insert plan numbers].

Reason: For the avoidance of doubt and in the interests of proper planning and so Th e CO n d |t| O n S
as to ensure that the development is carried out fully in accordance with the plans
as assessed in accordance with Policies CS NPPF and CS1 of the Local Plan Core
Strategy DPD (adopted September 2012) and Policy DM01 of the Local Plan
Development Management Policies DPD (adopted September 2012).
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(3) The noperative parto of the-y

Can you use s.73to grant a new planning permission with
revised conditions where the effect of the revised conditions
would be to contradict or change the operative part of the
original planning permission?
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(3) The noperative parto of the-y

R v Coventry City Council ex p Arrowcroft Group [2001] PLCR 7
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(3) The noperative parto of the-y

R v Coventry City Council ex p Arrowcroft Group [2001] PLCR 7

A 833 Thus the council is able to impose different conditions upon a new
planning permission, but only if they are conditions which the council could
lawfully have imposed upon the original planning permission in the sense
that they do not amount to a fundamental alteration of the proposal put
forward in the original application.

A 835 Whatever the planning merits of this new proposal, which can, of course,

be 1 ncorporated i nto a new Afull 0o app
had no power under section 73 to vary the conditions in the manner set out
above. The variation has the effect t

planning permission gives permission for one variety superstore on the one
hand, but the new planning permission by the revised conditions takes away
that consent with the other.
T TTTTTTTT———————————————————————————————_————W,ms
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R (Vue Entertainment) v City of York [2017] EWHC 588 (Admin)




rLandmark

Chambers

The background to Finney

(3) The noperative parto of the-

R (Vue Entertainment) v City of York [2017] EWHC 588 (Admin)

A 15. Thus, Arrowcroft (supra) in my judgment does no more than make the clear point that it is
not open to the council to vary conditions if the variation means that the grant (and one has
therefore to look at the precise terms of grant) are themselves varied.

A 16. In this case, the amendments sought do not vary the permission. It is as | have already
cited and there is nothing in the permission itself which limits the size of either the amount of
floor space or the number of screens and thus the capacity of the multi-screen cinema. The
only limitation on capacity is the stadium itself, which has to be 8,000 seats.

A 17. It seems to me obvious that if the application had been to amend the condition to increase
the capacity of the stadium that would net have been likely to have fallen foul of the
Arrowcroft principle because it would have been a variation to the grant of permission itself
but as | say, that is not the case here.

[
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(3) The noperative parto of the-y

R (Wet Finishing Works) v Taunton Dean Borough Council [2018] PTSR 26

’“"ﬁ*wzx e ﬁm% |
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(3) The noperative parto of the-y

R (Wet Finishing Works) v Taunton Dean Borough Council [2018] PTSR 26

A Singh J dismissed an argument that an LPA was prohibited from granting a
s.73 application with an amended condition allowing construction of 90
dwellings when the operative part of the original permission had allowed only
84

A Relied on Arrowcroft §33
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omeor Sy 653

Town & Country Carmarthenshire

Planning Act 1990

FULL PLANNING PERMISSION

ENERGIEKONTOR UK LTD - JUSTIN REID
4330 PARK APPROACH

THORPE PARK

LEEDS

LS15 8GB

Application No: W/31728 registered: 18/03/2015 for:

Proposal: INSTALLATION AND 25 YEAR OPERATION OF TWO WIND TURBINES, WITH ATIP
HEIGHT OF UP TO 100M, AND ASSOCIATED INFRASTRUCTURE INCLUDING
TURBINE FOUNDATIONS, NEW AND UPGRADED TRACKS, CRANE
HARDSTANDINGS, SUBSTATION, UPGRADED SITE ENTRANCE AND TEMPORARY
CONSTRUCTION COMPOUND (MAJOR DEVELOPMENT)

Location : LAND NORTH OF ESGAIRLIVING, RHYDCYMERAU, LLANDEILO, CARMS

Carmarthenshire County Council HEREBY GRANT FULL PLANNING PERMISSION for the
development proposed by you as shown on the application form, plan(s) and supporting document(s)
subject to the following condition(s):

CONDITIONS

1 The development hereby permitted shall be commenced before the expiration of five years
from the date of this permission.

2  The development shall be carried out in accordance with the following approved plans and
documents:
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A Section 73 applicationf or t he fir e mo of aohditionr2 oftha plan@ng i o n 0
permission so as to enable inclusion of a new plan showing turbines with height of

/5m
Aln answer to the question: @APlease state
removed or changedo, Energiekontor wrote

erected. O

A Permission granted on appeal by Planning Inspector. The Inspector concluded:
NnNThe appeal Il s all owed and planning -perm
year operation of two wind turbines, and associated infrastructure including turbine
foundations, new and upgraded tracks, crane hard standings, substation, upgraded
site entrance and temporary construction compound (major development) at land to
the north of Esgairliving Farm, Rhydcymerau in accordance with the application Ref
W34341 dated 5 August 2016, without compliance with condition number 2
previously imposed on planning permission Ref W/31728 dated 8 March 2016 and
subject to the conditions set out 1 n the



-
What Finney Decided Landm&g&
(1) The Parti esoO submissi ons

A The Appellant, MrFi nney, argued that the effe
was to either the operative part of the original planning permission, or to
Impose condition which was inconsistent with it. He submitted that, as a
result, the | nspdi@aviess@d3 deci si on was

A The Respondents argued:

I That there was no such limitation on the exercise of s.73, the only
limitation being that the development approved must no amount to a
fundamental alteration of the proposal put forward in the original
permission. Accordingly, the Inspector had not acted unlawfully.

I That the approach advocated by the Appellant would have practical
Implications for developers who would be at the mercy of LPAs who often
framed their permissions with varying levels of detalil
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(2) The Judgment N

A Lewison LJ (with whom David Richards and Arnold LJJ agreed) found in favour of
the Appellant.

A He considered that this was primarily a question of statutory interpretation (842).

A He referred back to Circular 19/86 which stated that the primary purpose of s.73
was to give a developer relief against one or more conditions

A Section 73 specifies that on an application under s.73 the LPA may considerfion | y 0
the question of the conditions (s.73(2)) and may only choose between two options:
grant the same permission subject to different conditions (or no conditions) or refuse
the application.

A Accordingly, s.73 contained no power to grant a new planning permission with a
different operative part from that contained in the original.

A It would also be unlawful for an LPA to impose a new or amended condition on a
planning permission under s.73 which was inconsistent with the operative part of the
permission (843)
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(2) The Judgment N

A On the matter of the preceding cases, the Court of Appeal held that:

i Its approach was consistent with Arrowcroft and that 8833 and 35 of
Arrowcroftwer e di scus si ngThdfirdtdeagdswihnthe t hi n
Imposition of conditions on the grant of planning permission. The second
deals with a conflict between the operative part of the planning permission
and conditions829attached to ito (

I Wet Finishing was wrongly decided; Vue Entertainment was rightly
decided (846).
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(2) The Judgment N

A On the question of the practical implications, the Court of Appeal held:

i Itwouldnotbefia pr oper forsadevaoperte .appl$ o change
an innocuous condition in order to open the gate to section 73, and then
use that application to change the description of the permitted
development (842)

I As to whether developers would find it more difficult to amend details of
their planning permissions, Lewison LJ stated (845):n 1 f a pr opos
change to permitted development is not a material one, then section 96A
provides an available route. If, on the other hand, the proposed change is
a material one, | do not see the objection to a fresh application being
required. o
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Alternatives to s.73

Robert Walton QC
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A Amendment on grant of permission:
I LPA power to amend the description of development;
I LPA power to amend the scheme using conditions.

A Amendment after grant of permission:
I S.96A,
I S.96A then s.73;
i ADrop i no applications;
I s.97 Modification Order.
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70.0 Determination of applications: general considerations.

(1) Where an application is made to a local planning authority for planning
permissiond

(@) e. they may grant planning permissio
such conditions as they think fit; or

(b) they may refuse planning permission.
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Can alocal planning authority amend the description of development?

Before publicising and consulting on an application, the local planning authority
should be satisfied that the description of development provided by the
applicant is accurate. The local planning authority should not amend the
description of development without first discussing any revised wording with the
applicant or their agent.

Paragraph: 046 Reference ID: 14-046-20140306




rLandmark

hamb
Camers_I

A Adding (e.g.) number of units to description of development would deprive
Application of ability to make a s.73 application

A Unit numbers already controlled by condition i so amending description of
development does not change anything in terms of what it consented

A Developers should therefore resist such changes.
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Using conditions to amend the scheme
ChambersJ

Bernard Wheatcroft Ltd v Sec State for the Environment (1982) 43 P & CR 233.
A Application submitted for 420 houses on 35 acres

A Revised scheme introduced on appeal: 250 houses on 25 acres

A SS held he had no power to grant pp for reduced scheme
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Forbes J:

A SS could impose conditions that have the effect of reducing the permitted
development below the development applied for;

A Power could not be exercised where the conditional planning permission
woul d all ow devel opment that was not
for,

A The main criterion was whether the development is so changed as to deprive
those who should have been consulted the opportunity of being consulted

A [Did not decide SS had power to grant permission for more development was
sought i_see Finney]
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Holborn Studios Ltd v Camden LBC [2017] EWHC 2823 (Admin)

An my judgment this conflation of the substantive and procedural constraints
on the powers of the local planning authority is flawed. It is quite possible for a
person to be deprived of an opportunity of consultation on a change which would
not result in a permission for a development that is in substance not that which was
appli ed for. o

Nl n considering wh e{cdnsult, in my judgneent it is fe@essary n ot
to consider whether not doing so deprives those who were entitled to be consulted

on the application of the opportunity to make any representations that, given the

nature and extent of the changes proposed, they may have wanted to make on the
application as amendedo.
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N ( 1A)local planning authority may make a change to any planning
permissionéi f t hey are satisfied that the <c

(2) In deciding whether a change is material, a local planning authority must
have regard to the effect of the change, together with any previous changes
made under this section, on the planning permissioné as or i gi nal |

(3) The power conferred by subsection (1) includes power to make a change
to a planning permissiond

(a) to impose new conditions;
()t o remove or alter existing conditio
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A Procedure governed by article 10 of the T&CP (Development Management
Procedure) Order 2015:

I Notification must be given to landowners;

I LPA must take into account reps received within 14 days of notification

I 28 day time limit for decision (unless extension agreed in writing).
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Section 96A T how different to s.737? Chambers

A Only available to a person with an interest in the land to which the application
relates;

A Not limited to amending conditions i i.e. allows non material changes to the
description of development too;

A LPA discretion as to scope of consultation;

A No statutory requirement to consider development plan;

A EIA unlikely given change must be non-material;

A Decision within 28 days (or such longer period as agreed in writing);

A Decision issued in writing (cf new permission under s.73);

A Amends the existing permission i does not result in the grant of a new pp;
A No right of appeal under s.78 - JR only.
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Remedying deficient or unintelligible conditions

In R (Hill) v Cornwall Council [2016] EWHC 1264, a JR against a planning
permission succeeded solely on the ground that one of the conditions, as
drafted, was unintelligible and thus unenforceable. The High Court postponed
the giving of final judgment to allow an application to be made under s.96A to

amend the condition.
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S.96A In practice (2) Chambers

Inserting an additional condition as a precursor to a s.73 application

In R (Daniel) v East Devon DC [2013] EWHC 4114 (Admin) permission had

been granted for development to take place in part on land not within the

ownership or control of the developer. It was unable to acquire the land or

secure consent from the landowners. This made it impossible to carry out the
development. The original permission did not include a condition setting out the
approved plans. The developer therefore used s.96A to impose an additional
condition listing those plans and then applied under s.73 to vary that condition

so that the development would take place on a reduced footprint (excluding the

| and outside of the devel operodés contro
grant the s.73 application.
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A E.g. the description of development in Vue Entertainments Ltd:

NThe demolition of existing structures
community stadium, leisure centre, multi-screen cinema, retail units, outdoor

football pitches, community facilities and other ancillary uses, together with
associated vehicular access, car parking, public realm, and hard and soft

| andscapingo.

Use s.96A application to change description of development to:
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NThe demolition of existi agar8HA0saatct ur es ¢
community stadium é. 0

A No changes to condition requiring scheme to be built in accordance with plans,
S0 change is not material.

A Then use s.73 to amend conditions i substituting revised plans i cf increase
from 2000 to 2400 seater cinema.

A Simultaneous application / back to back determination by the LPA.
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Permission then secured in 2019foraide mol I t i on an er ehgn{bdrso n
of 70 bed care home within Use Class C2 (replacing building 4
approved by A27/ 16/ PL) e€eo




