
David Elvin QC & Guy Williams
26 May 2020 

Current issues in listed building regulation: Dill, 
“building” and curtilage



Planning (Listed Buildings and 

Conservation Areas) Act 1990



LBCAA 1990 s. 1(1)

“1.— Listing of buildings of special architectural or historic interest

(1) For the purposes of this Act and with a view to the guidance of local planning authorities 
in the performance of their functions under this Act and the principal Act in relation to 
buildings of special architectural or historic interest, the Secretary of State shall compile lists 
of such buildings, or approve, with or without modifications, such lists compiled by the 
Historic Buildings and Monuments Commission for England (in this Act referred to as “the 
Commission”) or by other persons or bodies of persons, and may amend any list so 
compiled or approved”



LBCAA 1990 s. 1(3), (5)

“(3) In considering whether to include a building in a list compiled or approved under this section, 
the Secretary of State may take into account not only the building itself but also—

(a) any respect in which its exterior contributes to the architectural or historic interest of any 
group of buildings of which it forms part; and

(b) the desirability of preserving, on the ground of its architectural or historic interest, any 
feature of the building consisting of a manmade object or structure fixed to the building or 
forming part of the land and comprised within the curtilage of the building.”

“(5) In this Act “listed building” means a building which is for the time being included in a list 
compiled or approved by the Secretary of State under this section; and for the purposes of this 
Act—

(a) any object or structure fixed to the building;

(b) any object or structure within the curtilage of the building which, although not fixed to the 
building, forms part of the land and has done so since before 1st July 1948, shall, subject to 
subsection (5A)(a), be treated as part of the building.”



Dill and “building”



LBCAA 1990 s. 91(2)

• S. 91(2) provides that “building” shall have the same meaning as in s. 336(1) of 
the Town and Country Planning Act 1990

• S. 336(1) provides as follows:

– “‘Building’ includes any structure or erection, and any part of a building, as so 
defined, but does not include plant or machinery comprised within a 
building”.

• Cases on “building” in the planning context prior to Dill include Cardiff Rating 
Authority v Guest Keen Baldwin’s Iron and Steel Co Ltd [1949] 1 KB 385 (a rating 
case) applied in Barvis Ltd. v Secretary of State for the Environment (1971) 22 P. 
& C.R. 710 at 715-7 (Bridge J.) and Skerritts of Nottingham Limited v Secretary of 
State (No 2) [2000] JPL 2015 at 1031-4 (Schiemann LJ).



Dill v Secretary of State  

• Supreme Court judgment allowing the appeal [2020] UKSC 20, 20 May 2020

• Inspector refused to allow a challenge to the listing of a pair of large early 18th century 
ornamental lead urns (c.1700) on limestone piers (c. 1720) at Idlicote House, 
Warwickshire, as part of a LB enforcement appeal. The urns and the piers had been 
moved several times and at the time of listing in 1986 were not located on the property 
for which they had been made. The owner had removed and sold them at auction in 2009 
for £55,000 without knowing they were listed. The listing decision and paperwork on 
which it was based could not be found.

• Mr Dill did not use either of the non statutory routes for seeking to have the items 
delisted but appealed a LBEN and refusal of LBC and argued that the items were not 
“buildings”, lacked special interest and that in any event LBC should be granted. The 
inspector rejected his appeals, and Singh J. and Court of Appeal [2018] EWCA Civ 2619 
agreed with the Inspector







Dill v Secretary of State  

• The two issues for the Supreme Court were:

– Whether an inspector considering an appeal under section 20 or section 39 of the 
Listed Buildings Act can consider whether or not something on that list is a 
“building”;

– What criteria are relevant in determining whether an item appearing in its own 
right in the statutory list is a “building” for this purpose. 

• Supreme Court disagreed with the courts below in a unanimous judgment given by 
Lord Carnwath

• That judgment has significant implications in terms of both procedure and the 
approach to determining whether an item is a “building” that may be listed under s. 
1 LBCAA 1990



Dill: the ability to challenge listing (1)

• On a listed building enforcement notice appeal an applicant may 
challenge whether or not the item listed is a “building”. 

• The qualification of the item for listing as a “building” is an essential 
element of the definition of “listed building” in s. 1(5) LBA 1990. 

• S. 7 LBA 1990 will only be contravened in relation to a “listed building” 
which necessarily requires the item to be a “building”. Accordingly, the 
scope of an appeal under s. 39(1)(c), that is that the matters alleged to 
constitute a contravention of s. 9(1) do not constitute such a 
contravention, enables such an argument to be made (para. 25).



Dill: the ability to challenge listing (2)

• This also applies to a prosecution under s . 9 LBA 1990 (para. 24). 

• Application to any context appears possible where a listed building may 
be in issue e.g. as part of a planning application or appeal (see s. 66 
LBCAA).

• The NPPF guidance with regard to listed buildings especially at paras.193-
196 (where the designated heritage asset is a listed building) is also 
predicated on the duty in s. 66 and the validity of the listing of a building, 
applying Lord Carnwath’s logic (see Sales LJ in Jones v Mordue [2016] 1 
WLE 2682 at [28]).



Dill: the ability to challenge listing (3)

• Current procedures do not make any provision as to what should happen 
if listing is challenged e.g. on a LBEN appeal of a planning appeal or the 
consequences of a determination that the item in question is not a 
“building” (regardless of its historic or architectural significance). 

• Is the decision prospective only?

• Does this impose a duty on the SoS under s. 1(1) immediately to review 
the list and to remove the item from it, or to undertake a separate 
assessment in the light of the decision? Will it require Historic England to 
participate in all such cases?

• What if a LPA purports to question the listing in the court of determining 
an application? 



Current listing and de-listing guidance

• See DCMS Principles of Selection for Listed Buildings (2018)

• Historic England’s guidance Removing a Building from the List (2019) –

– “If a building is considered by the Secretary of State for Digital, Culture, Media and Sport 
to be of special architectural or historic interest it will be included on a list of such 
buildings. The List is maintained by Historic England. This guidance provides an overview 
of the application process for removing a building from the List, also known as de-listing. 
It should be noted that an application for de-listing is a separate process from the 
review of listing decisions, which is a challenge to the validity of a recent listing 
decision…

– … The statutory criteria for a building being included on the List are that it holds special 
architectural or historic interest. The Secretary of State will remove a building from the 
List only if it no longer meets these criteria.”

• Unsurprisingly, the guidance does not take account of the new procedural landscape 
created by Dill



Dill: the meaning of “building”(1)

• Lord Carnwath appeared sceptical of the listing of what he described (as he did 
in argument) as “vases” but (contrary to some reports of the case) did not reach 
a concluded view which was a matter for later  assessment

• These “vases” with their (listed) plinths were both 9 feet high (274 cms), lead 
and limestone, and dated from the early 18th century when they had been 
installed in Wrest Park, Bedfordshire

• Mr Dill noted in his evidence -

– When they were taken from Idlicote House the finials and the top of the piers 
were lifted together and then the remaining part of each pier lifted. The 
items were lifted onto a Hiab lorry by its crane…” (w/s of Mr Dill)



Dill: the meaning of “building”(2)

• He held

– As to the approach to “buildings”, there is an important distinction between 
items which are listed in their own right as “listed buildings” and items which 
derive protection from the extended definition in section 1(5) LBA 1990 which 
catches fixtures and curtilage structures (paras 34-44).

– In relation to items listed in their own right, the three tests from Skerritts of 
Nottingham Ltd (No. 2) [2000] JPL 1025, para. 39 are relevant. See also Bridge J. 
in Barvis (1971) 22 P & CR 710, 716-7

– This involves considering size, permanence and degree of physical attachment. 
This requires an evaluative judgment in a reasonably flexible way reflecting the 
facts of the individual case (paras 45 – 56).



Dill: the meaning of “building”(3)

“50. Skerritts itself is of importance, both because it was the first time that the issue was 
considered at Court of Appeal level, and also because the three-fold test derived from the 
Cardiff case was treated as of general application in the planning context. It is also useful 
as an illustration of how the planning inspector was able to treat those tests as workable 
guidance in a very different factual situation from that considered in the earlier cases. In 
the definition of “building”, Parliament has used the general concepts of “erection” and 
“structure”, rather than more precise and specific terms, and these are applicable across a 
very wide range of cases. Therefore, the application of the definition requires an 
evaluative judgment to be made. The Court of Appeal confirmed that where the relevant 
decision-maker, in that case the inspector, directs himself by reference to Barvis and the 
guidance in the Cardiff case and arrives at a rationally defensible conclusion, his decision 
on the application of the statutory definition will be upheld as lawful.”



Dill: the meaning of “building”(4)

“52. … It is notable that in both Barvis and Skerritts there was a clear move away from 
real property analogies. That seems to me correct. As has been seen, real property 
concepts are relevant to the extended definition, but there is nothing to import them 
into the basic definition of building. Skerritts provides clear authority at Court of Appeal 
level for the three-fold test, albeit imprecise, of size, permanence and degree of physical 
attachment. No preferable alternative has been suggested in this court. Given that the 
same definition of “building” is adopted in the Listed Building Act, it is difficult to see any 
reason in principle why the same test should not apply. On the other hand, 
notwithstanding the apparent width of the statutory definition, the mere fact that 
something had been “erected” on land was not sufficient to make it a building.”



Dill: the meaning of “building”(5)

– “52… Skerritts is a good illustration of the practical application of the relevant tests, 
and in particular of the importance of the method of erection (“a sizable and 
protracted event … It is assembled on site, not delivered ready made”). In addition 
to the fact that installation occurred by erection, the degree of permanence of the 
location of the item on the site was significant.

– 53. In the listed building context that need for something akin to a building 
operation when the structure is installed can be seen as the counterpart to the 
reference to “works for the demolition” as the relevant contravening act under 
section 7 of the Listed Buildings Act, which clearly envisages some form of 
dismantling (ie “pulling down or taking to pieces” in the words of Jenkins J in the 
Cardiff case) when the item is removed from the site.”

• These considerations have potentially wide implications for the ability to list items of a 
decorative or commemorative nature which have simply been placed on land as does 
what Lord Carnwath added at [54] -



Dill: the meaning of “building”(6)

“54. It is also important to keep in mind the purpose of listed building control, which is to 
identify and protect buildings of special architectural or historic interest. It is not enough that 
an object may be of special artistic or historic interest in itself; the special interest must be 
linked to its status as a building. That is implicit in the reference to “architectural” interest. 
But it is relevant in my view also to the concept of historic interest. The historic interest must 
be found not merely in the object as such, but in its “erection” in a particular place.”

• These are not necessarily issues which take centre stage in the HE listing guidance e.g. for 
Commemorative Structure (2017) or Garden and Park Structures (2017), or Street Furniture 
(2017), although many items considered in those documents will be likely to qualify under 
Lord Carnwath’s application of the Skerritts test

• Implications for items (such as those in Dill) moved from their original location prior to 
listing?



Guidance - Commemorative Structures

Commemorative Structures Listing Selection Guide 
(Dec 2017)

“This guide looks at outdoor commemorative monuments, 
here taken to include public statues and memorials, 
funerary monuments in churchyards and cemeteries, and 
war memorials. They include some of our finest works of 
public art and, taken together, they are our history made 
manifest. Monuments and memorials play a special part in 
the public realm and are always deserving of respect and 
care.”

• Many examples of listed statuary, tombs, tombstones 
and pubic monuments (such as war memorials)



Guidance - Garden and Park Structures

Garden and Park Structures Listing Selection Guide 
(Dec 2017)

“This selection guide is devoted to individual built 
structures found in gardens and parks, rather than the 
designed landscapes themselves... All designed landscapes 
are likely to contain buildings and other hard landscaping 
features such as balustraded terraces that will often make a 
positive contribution to the overall character of the place. 
This selection guide helps identify which structures meet 
the test of special interest for listing..”



Guidance – Street Furniture

Street Furniture Listing Selection Guide (Dec 2017)

“Our streetscapes are greatly enriched by historic street furniture, 
which ranges from milestones to lamp posts, boundary walls to horse 
troughs, bollards to drinking fountains. But while roads are among the 
oldest features of the historic environment, their level of use makes 
their associated street furniture vulnerable to replacement, damaging 
change or removal. Its sheer ubiquity makes it sometimes overlooked 
and at risk of loss, especially items that are functionally redundant. 
Some features, such as drinking troughs, relics of horse-based 
transportation, or early gas lighting and overhead tram poles, which 
illustrate technology that once transformed everyday existence, can be 
quite modest. Others, such as the many drinking fountains erected 
from the 1860s onward, possess considerable intrinsic design quality. 
Humble as some structures might seem, their contribution to the 
public realm is often considerable ...”



Listed building examples (1)



Listed building examples (2)



Listed building examples (3)



Listed building examples (4)



Listed building examples (5)






