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LBCAA 1990 s. 1(1) Chambers |

a m @isting of buildings of special architectural or historic interest

(1) For the purposes of this Act and with a view to the guidance of local planning authoritie
In the performance of their functions under this Act and the principalctiation to

buildings of special architectural or historic intergbe Secretary of State shall compile lists
of such buildingsor approve, with or without modifications, such lists compiled by the
| AA02NRAO . dzZAf RAYy3a YR az2ydzySyida [/ 2YYA
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compiled or approvegl
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LBCAA 1990 s. 1(3), (5) Landcrzﬂigelé_l

Gé6o0 Ly O2yaARS NAbyildinga &KlisticdnBilNd oil abproved OridetRiS section,
the Secretary of State may take into account not only the building itself but also
(a) any respect in which its exterior contributes to the architectural or historic interest of any
group of buildings of which it forms part; and
(b) the desirability of preserving, on the ground of its architectural or historic interest, any
feature of thebuildingconsisting of a manmade object or structure fixed to the building
forming part of the land and comprised within the curtilage of the buildigg
WpUL LY GKAA& !n@dns ablildlidwiniéhRs fob theAtimdrbeigganEluded in a list
compiled or approved by the Secretary of State under this section; and for the purposes of this
Actt
(a) any object or structure fixed the building

(b) anyobject or structure within the curtilage of the buildimghich, although not fixed to the
building,forms part of the land and has done so since before 1st July, Bbédl, subject to

subsection (5A)(a), be treated as part of the building.
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LBCAA 1990 s. 91(2) Land{:ﬁigelrz_l

Ww{®d® IMOHUV LINRPOYDARSE& U(0KIFI{G daodzAift RAYy3IE &K
the Town and Country Planning Act 1990
w S. 336(1) provides as follows:
CaAW. dAft RAYIQ AYyOfdzRSa I yé &i NHzO( dzNB
defined, but does not include plant or machinery comprised within a
OdzAf RAYy 3¢ o
w/ asa 2y aodzAif RAy 3¢ A DilinclkdeCardiff RafingA y 3
l dz0K2NA (& @ DdzSaid YSSy [1949] RKBRYS irating NP
case) applied iBarvisLtd. v Secretary of State for the Environmgi®71) 22 P.
& C.R. 710 at 71% (Bridge J.) an8kerrittsof Nottingham Limited v Secretary of
State(No 2) [2000] JPL 2038510314 (Schiemann LJ).
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Dill v Secretary of State Chambers

w Supreme Court judgment allowing the appeal [2020] UKSC 20, 20 May 2020

w Inspector refused to allow a challenge to the listing of a pair of large early 18th centur
ornamental lead urns (c.1700) on limestone piers (c. 1720) at Idlicote House,
Warwickshire, as part of a LB enforcement appeal. The urns and the piers had been
moved several times and at the time of listing in 1986 were not located on the propert
for which they had been made. The owner had removed and sold them at auction in 2
for £55,000 without knowing they were listed. The listing decision and paperwork on
which it was based could not be found.

w Mr Dill did not use either of the non statutory routes for seeking to have the items
delisted but appealed a LBEN and refusal of LBC and argued that the items were not
GodzAf RAy3a¢ész fFO1SR aLISOALFE AYyiSNBad |
Inspector rejected his appeals, and Singh J. and Court of Appeal [2018] EWCA Civ 26
agreed with the Inspector
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The Wrest Park Finials: A pair of extremely rare and fine lead lidded
finials attributed to John van Nost

circa 1700

on later limestone pedestals

274cm.; 108ins high overall

The garden at Wrest Park, Bedfordshire begun in the 1680's by Antony Grey,
11th Earl of Kent and continued by his son, Henry, created 1st Duke of Kent
was one of the grandest and most admired gardens established in England
in the first part of the 18th Century. It's roots lay in the Anglo-Dutch
gardens of the 1690’s and were intended to convey the Grey family’s
political support of William and Mary and the Glorious Revolution.

Among contemporary documents that demonstrate Wrest's high reputation
is the record of a garden tour in 1735, in which the gardens were described
as “undoubtedly some of ye finest in England”. Wrest had already been

singled out for prai 1781 in the Ichnographica Rustica of Stephen Switzer
and John Mackay who included it in the fourth edition of his Journey
through England in 1724 repeated what was probably the standard view of
Wrest when he called it “A very magnificent, noble Seat, with large Parks,
Avenues and fine Gardens”.

Wrest was one of only four estates that appeared in multiple v in Kip
and Knyff's Britannia Illustrata. A generation later in 1735 Wrest was one of
the carliest great gardens to be published in a large garden plan by John

DECORATION LIVE AUCTION 19TH MAY 2009

Rocque in which these finials can be seen flanking the
entrance to the Duke’s Square garden.

John van Nost who died in 1729 was from a family of sculptors
of Flemish descent. He had his own yard in the Haymarket,
London by about 1687 and soon established himself as the
leading maker of “Marble and Leaden figures, Busto’s and
noble Vases, Marble chimneypieces and curious Marble tables”.

John van Nost is recorded as having supplied the two large lead
vases, still in the Wrest Bowling Green House and eight lead
heads for the Duke of Kent in 1725, and it is generally accepted
that he supplied the impressive lead statue of William 11l in
1710-20 which still stands in front of the Pavilion at Wrest.

FOR EXTRA IMAGES GO 1O www.summersplaceauctions.com « 29
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IDLICOTE HOUSE, PIER
TO RIGHT SURMOUNTED
BY LEAD URN
APPROXIMATELY 51
METRES SOUTH EAST

Overview

Heritage Category:
Listed Building

Grade:
Il

List Entry Number:
1186056

Date first listed:
30-Jun-1986

Statutory Address:

Location

Statutory Address:
IDLICOTE HOUSE, PIER TO RIGHT SURMOUNTED BY LEAD URN APPROXIMATELY 51
METRES SOUTH EAST

The building or site itself may lie within the boundary of more than one authority.
County:
Warwickshire

District:
Stratford-on-Avon {District Authority)

Parish:
|dlicote

National Grid Reference:
SP 28244 44136

Details

IDLICOTE SP2844 8/160 Idlicote House, pier to right surmounted by lead urn approx.
51m. SE

GV

Pier surmounted by urn. C18. Limestone and lead. Square pier with panelled sides,

moulded stone plinth and chamfered cornice. Urn is decorated with high-relief
winged cherub’s heads and flame finial.

Listing NGR: SP2824444136
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Dill v Secretary of State Chambers

w The two issues for the Supreme Court were:

¢ Whether an inspector considering an appeal under section 20 or section 39 of t
Listed Buildings Act can consider whether or not something on that list is a
GodzA f RAY3IET

¢ What criteria are relevant in determining whether an item appearing in its own
NAIKI AY GKS adliddzizaNE fAa0G Aa | ao

w Supreme Court disagreed with the courts below in a unanimous judgment given by
Lord Carnwath

w That judgment has significant implications in terms of both procedure and the
F LILINPF OK 02 RSUOUSNNWAYAY3I KSUKSNI Yy Al
1 LBCAA 1990
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Dill: the abllity to challenge listing (1) Chambers

w On a listed building enforcement notice appeal an applicant may
OKFffSyaS gKSUGKSNI 2N y2id GKS AUGSY

WCKS ljdzt t ATAOFGAZ2Y 2F UKS AGSY F2NJ
St SYSYy(U 2F UKS RSTAYAUAZY 2F 4t AaAald

w{®d® T [.! mMdbddn gAft 2yiteé 0S 02y i NI ¢
GKAOK ySOSaal NAfeé NBIljdzANBSaE GKS Al S
scope of an appeal under s. 39(1)(c), that is that the matters alleged to
constitute a contravention of s. 9(1) do not constitute such a

contravention, enables such an argument to be made (para. 25).
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Dill: the abllity to challenge listing (2) Chambers

w This also applies to a prosecution under s . 9 LBA 1990 (para. 24).

w Application to any context appears possible where a listed building may
be in issue e.g. as part of a planning application or appeal (see s. 66
LBCAA).

w The NPPF guidance with regard to listed buildings especially at paras.193
196 (where the designated heritage asset is a listed building) is also
predicated on the duty in s. 66 and the validity of the listing of a building,

FLILIX Ay 3 [ 2NR /I NY ¢Jorie&KMordiéZDEBAIO 0 & S
WLE 2682 at [28]).
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w Current procedures do not make any provision as to what should happen
If listing I1s challenged e.g. on a LBEN appeal of a planning appeal or the
consequences of a determination that the item in question is not a
GodzA f RAY 3¢ ONBIAIFINRfSaa 2F Ada KAAC
w Is the decision prospective only?
w Does this impose a duty on the SoS under s. 1(1) immediately to review
the list and to remove the item from it, or to undertake a separate

assessment in the light of the decision? Will it require Historic England to
participate in all such cases?

w What if a LPA purports to question the listing in the court of determining
an application?
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Current listing and de-listing guidance Chambers

w See DCMBrinciples of Selection for Listed Buildin(z018)
wl Aad2NRO 9y RemoyirkgQ BuildihgioR thg LGEE19)c
CGLT | o0dAfRAY3I A& O2yaARSNBR 0& 0UKS {SC
to be of special architectural or historic interest it will be included on a list of such
buildings. The List is maintained by Historic England. This guidance provides an overvie
of the application process for removing a building from the List, also known-ksidg.
It should be noted that an application for disting is a separate process from the
review of listing decisions, which is a challenge to the validity of a recent listing
RSOA&AAZ2Y X
¢X ¢KS a0l Gdzi2NE ONARIOSNAF F2NI I 0daAf RAY S
architectural or historic interest. The Secretary of State will remove a building from the
[ Aad 2yfteé AF AG y2 t2y3ISNI YSSia G4KSasS C
w Unsurprisingly, the guidance does not take account of the new procedural landscape
created byDill
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w Lord Carnwath appeared sceptical of the listing of what he described (as he did
AY | NBdzYSyiduo Fa ddlasaég odzi 602y id NI N
a concluded view which was a matter for later assessment

WeECKSAaS agl asSaéd gAGK GKSANI of AaGSRO LX)
and limestone, and dated from the earlyf18entury when they had been
Installed in Wrest Park, Bedfordshire

w Mr Dill noted in his evidence

¢ When they were taken from Idlicote House the finials and the top of the piers
were lifted together and then the remaining part of each pier lifted. The
AlSYa oSNB fAFTOSR 2ya2 | 1 AFo6 f 2NNE
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w He held
¢cl!la 02 GKS [TLIINPIFOK (2 dodaAt RAYIaegs F
Al0SYa 6KAOK FITNBE ftAaGSR AY UKSANI 26y N
derive protection from the extended definition in section 1(5) LBA 1990 which
catches fixtures and curtilage structures (parasidj.

¢ In relation to items listed in their own right, the three tests fr&@kerrittsof
Nottingham Ltd (No. 2)2000] JPL 1025, para. 39 are relevant. See also Bridge J.
iIn Barvis(1971) 22 P & CR 710, 716

¢ This involves considering size, permanence and degree of physical attachment.
This requires an evaluative judgment in a reasonably flexible way reflecting the
facts of the individual case (paras d56).
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060. Skerrittsitself is of importance, both because it was the first time that the issue was
considered at Court of Appeal level, and also because the {flotddest derived from the
Cardiffcase was treated as of general application in the planning context. It is also useful
as an illustration of how the planning inspector was able to treat those tests as workable
guidance in a very different factual situation from that considered in the earlier cases. In
0KS RSTFAYAUAZY 2F Ad0dzZAf RAYIEZT t I NI AIFYSYD
GaidNHZOGdzNBE X NI 0KSNJ 0KFY Y2NB LINBOAA&AS | yF
very wide range of cases. Therefore, the application of the definition requires an

evaluative judgment to be made. The Court of Appeal confirmed that where the relevant
decisionmaker, in that case the inspector, directs himself by referendgaxvisand the
guidance in theCardiffcase and arrives at a rationally defensible conclusion, his decision
2y 0KS LW AOFGA2Y 2F (0KS adl ddzizaNE RSTAYy
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GpH® X LG Aa BapvisdndSkeRittsth&rée vias aclear m@vé dvay from

real property analogieshat seems to me correct. As has been seen, real property
concepts are relevant to the extended definition, but there is nothing to import them

Into the basic definition of buildingkerrittsprovides clear authority at Court of Appeal

level for the threefold test, albeit imprecise, of size, permanence and degree of physical
attachment. No preferable alternative has been suggested in this court. Given that the

a3l YS RSTFAYAGAZY 2F dodzAft RAY3IE A& FR2LISR
reason in principle why the same test should not apply. On the other hand,
notwithstanding the apparent width of the statutory definition, the mere fact that

N el Vd o e

32YSOUKAY3 KIR 0SSy GSNBXOUSReE 2y flyR g4I a
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C O p HSKerrittsis a good illustration of the practical application of the relevant tests,
FYR AY LI NOAOdzZE F NJ 2F GKS AYLERZNIIFIYyOS 27
LINE ONJ} O0SR SOUSYyUd X LG A& aasSyofSR 2y
to the fact that installation occurred by erection, the degree of permanence of the
location of the item on the site was significant.

¢ 53. In the listed building context that need for something akin to a building
operation when the structure is installed can be seen as the counterpart to the
NEFSNBYOS (2 Go2NJa FT2NJ 0KS RSYZ2fAUAZ2Y
section 7 of the Listed Buildings Act, which clearly envisages some form of
RA&AYFYOUtAY3d O0AS aLlzZ fAy3a R26y 2N GF1AY
CardiffOF 4 S0 ¢KSYy OGKS A0SY Aad NBY2USR FTNRY
w These considerations have potentially wide implications for the ability to list items of a
decorative or commemorative nature which have simply been placed on land as does
what Lord Carnwath added at [54]
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apn® LO A& Fftaz2z AYLRNIFYG G2 1SSLI AY YAYR
identify and protect buildings of special architectural or historic interiss. not enough that

an object may be of special artistic or historic interest in itself;gbecial interest must be
linked to its status as a buildig ¢ KF 0 A& AYLX AOAU Ay (KS NB
But it is relevant in my view also to the concept of historic interé€st historic interest must

be found not merely in the objectas such,buy A G & AGSNBOUAZ2PE AY |

w These are not necessarily issues which take centre stage in the HE listing guidance e.g. f
Commemorative Structure (20141 Garden and Park Structures (20141 Street Furniture
(2017, although many items considered in those documents will be likely to qualify under
[ 2NR / I NY g 0 KQ®ketrittse¥ft A OF 0 A2y 2F (GKS

w Implications for items (such as thoseDrl) moved from their original location prior to
listing?
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Guidance - Commemorative Structures Chambers |

Commemorative Structures Listing Selection Guide

(Dec 2017)

G¢CKA& TJdzZARS t221& Fd 2dzR22NJ O2YYSY2NY 0A QDS Y2
here taken to include public statues and memorials,

funerary monuments in churchyards and cemeteries, and

war memorials. They include some of our finest works of

public art and, taken together, they are our history made

manifest. Monuments and memorials play a special part in

the public realm and are always deserving of respect and

OF NE ¢

w Many examples of listed statuary, tombs, tombstones
and pubic monuments (such as war memorials)



