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Air Quality:  The Potential Arguments

• Habitats • AQ Management



Air Quality:  Distinct from Climate 

Change and GHG

… but if you’re interested in climate 

change:

• Druridge Bay Open Cast Coal 

scheme(APP/P2935/V/16/315826) 

called in and refused, inter alia 

because of “downstream” GHG

• Now under challenge: Banks v. 

SSHCLG, heard on 17-18 October 

(judgment expected 23 October)

• New NPPF para 205:  “great weight” 

no given to benefits of coal extraction



Air Quality and Habitats (1)

Air Quality has become a major obstacle to PP under the Habitats 

Directive:

• Ashdown Forest Economic Development LLP v SSCLG [2015] 

EWCA Civ 681: policy in the Wealden District Core Strategy 

quashed for failure to consider alternatives to 7km zone

• Wealden DC v SSCLG [2017] EWCA Civ 39:  planning permission 

quashed because section 106 contributions were not tied to 

necessary mitigation

• Wealden DC v SSCLG[2017] EWHC 351 (Admin) – South Downs 

National  Park Local Plan policies quashed due to failure to properly 

consider “in combination” effects



Air Quality and Habitats (2)

Cooperatie Mobilisation for the Environment UA C-

293/17

• The appropriate assessment is not to take into account 

the future benefits of measures (whether or not forming 

part of the plan under consideration) if the expected 

benefits of those measures are not certain at the time of 

the assessment

- Will have potentially serious implications for any form of 

air quality modelling (for Habitats purposes) which relies on 

predicted future changes in behaviour
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The Air Quality Directive:

Legal Context (1)

• NO2 – limit values to be met by 1

January 2010:

– One hour: 200 µg/m3, not to be

exceeded more than 18 times

p.a.

– Calendar year: 40 µg/m3.

• 43 zones in UK

– UK achieves the hourly mean

limit value for NO in all but 2.

– But 37 zones exceeded the

statutory annual mean limit

value for NO in 2015.

• Sets limit values for the protection of human health for SO2, PM10, 

CO, NO2 and benzene (Art 13 and Annex XI) 



The Air Quality Directive:

Legal Context (2) 

• Art 23: where there are exceedances, must establish air quality

plans

“in order to achieve the related limit value”

and

“[i]n the event of exceedances of those limit values for which

the attainment deadline is already expired, the air

quality plans shall set out appropriate measures, so that the

exceedance period can be kept as short as possible”

• AQ Directive transposed in UK by the Air Quality Standards

Regulations 2010

• Responsibility for making air quality plans lies with the Secretary of

State.



Client Earth litigation

• R. (ClientEarth) v Secretary of State for the Environment,

Food and Rural Affairs [2013] UKSC 25 - reference made to

CJEU

• Case C-404/13 R. (ClientEarth) v SSEFRA [2015] 1

C.M.L.R. 55 – CJEU rule;

• R. (ClientEarth) v SSEFRA [2015] UKSC 28 - mandatory

order requiring the Secretary of State to prepare new air

quality plans under article 23(1)

• R (ClientEarth) v SSEFRA [2017] Env. L.R. 16 –new air

quality plan December 2015 pursuant to SC order - found to

be unlawful

• R. (ClientEarth) v SSEFRA [2018] EWHC 315 (Admin) –

third attempt at air quality plan (July 2017) also found unlawful



The Government response

July 2017

• Directions to 23 English local authorities requiring a feasibility 

study and proposals to reduce NO2 concentrations to within 

legal limits.  Air Quality Plans due by end 2018

December 2017

• Directions to Southampton, Derby, Birmingham, Nottingham 

and Leeds for plans by Sept 2018

March 2018

• Directions to a further 33 authorities



Interesting but …

• ClientEarth focus has been

on what an air quality plan

requires.

• Not addressed impact of the

AQ Directive on any individual

planning application, e.g. for

development that will or might

increase emissions in a

zone/agglomeration that is

already non-compliant, or

make complaint zone non-

compliant



Key Points from the ClientEarth cases

• The obligation to achieve limit values is one of result.  Member 

States cannot invoke socio-economic or technical difficulties to 

justify breach

• Air Quality Plans must:

– aim to achieve compliance as soon as possible

– choose a route to compliance which reduces human exposure 

as quickly as possible

– ensure that compliance is not just possible but likely

• Member States cannot have regard to cost in fixing a target date for 

compliance where one route produces results more quickly than 

another.  The determining consideration is the efficacy of the 

measure, not the cost



How can AQ Directive be relevant to a 

planning application?



(1) Air quality is a material consideration 

under national policy …

NPPF para 181 (new text underlined)

“Planning policies and decisions should sustain and 

contribute towards compliance with relevant limit 

values or national objectives for pollutants, taking into 

account the presence of Air Quality Management Areas 

and Clean Air Zones ...   Planning decisions should 

ensure that any new development in Air Quality 

Management Areas and Clean Air Zones is consistent 

with the local air quality action plan…”

See also NPPG for Air Quality



… and (as a material consideration) can 

justify refusal: Gladman Developments

• Proposed development of 330 dwellings plus 60 care units.

• Appeal dismissed on grounds including the impact on air quality

• Inspector took into account the quashing of the Government's air

quality plan; found it would be unsafe to rely on vehicle emissions

falling between 2015 and 2020 to the extent assumed in the

developer’s models. Despite proposed mitigation measures, the

proposals would have an adverse effect on air quality

• High Court challenge failed:

– duty to produce and implement an air quality plan did not mean

that local planning authorities had to presume that the UK would

become compliant with the Directive in the near future

– absent a national plan Inspector could not reach view as to

whether compliance would be secured by any particular date.

• Subject to application for permission to appeal to Court of Appeal.



(2) Local or National Policy can require 

compliance with AQ Directive or limit values

• National Networks NPS para 5.13:

“ … The Secretary of State should refuse consent where, after

taking into account mitigation, the air quality impacts of the

scheme will:

• result in a zone/agglomeration which is currently reported as

being compliant with the Air Quality Directive becoming non-

compliant; or

• affect the ability of a non-compliant area to achieve

compliance within the most recent timescales reported to the

European Commission at the time of the decision.”

• NPS for Ports para 5.7.7

“In the event that a project will lead to no-compliance with a 

statutory limit, the decision-maker should refuse consent.”

• see also NPS for Energy para 5.2.10



More National Policy ….  

• cf Airports NPS (at para. 5.42)

“In order to grant development consent, the

Secretary of State will need to be satisfied that, with

mitigation, the scheme would be compliant with legal

obligations that provide for the protection of human

health and the environment”

(which include the AQ Directive)



… and through development plans

E.g. draft new London Plan

• Policy SI1:  development 

proposals should not

“create any new areas that 

exceed air quality limits or 

delay the date at which 

compliance will be achieved 

in areas that are currently in 

exceedance of legal limits”



(3) Can the AQ Directive itself require 

refusal of permission as a matter of law?

R (Shirley) v. SSCLG 2017] EWHC 2306 (Admin) (Dove J):

• challenge to refusal by the Secretary of State to call in planning

application, comprising some 4,000 dwellings together with a variety

of other forms of complementary development;

• “the question of air quality and the exceedance of any limit values or

thresholds is clearly and obviously a material consideration in the

decision as to whether or not to grant planning permission”

• But rejects argument that the SoS required to call in the application

to secure compliance



Shirley (cont’d)

• Examines the remedies available under the Directive where a

Member State is in breach of its requirements as regards limit

values

• Finds the remedy in such circumstances is the production of

an air quality plan

• Concludes that there is no

“freestanding responsibility to take any specific

actions [e.g. to call-in a planning application or to

refuse consent] in relation to permits or development

consents as a consequence of the AQD’s requirements”



Shirley on appeal

• Appeal heard by Court of Appeal 18 – 20 September 2018.

• On appeal it is being argued that

– The Secretary of State is in a special position regarding

issues arising with compliance with the AQ Directive and

so this obliged him to call it in (and presumably any other

case raising such issues?); and

– The Secretary of State was required by the AQ Directive to

refuse it or impose conditions that prevented adverse

impact on AQ.



Applying Shirley to Local Plans:

Shirley (No. 2)
• Challenge to adoption of Canterbury Local Plan on similar

grounds (CO/3841/2017)

• Holgate J refused permission on papers saying that that he

“entirely agree[d]” with Dove J’s decision, “and with the

submission that ground 1 is accordingly unarguable”.

• Holgate J saw “nothing in any of the European case law which

undermines or in any way casts doubt on his reasoning with

regard to the effect of the AQD in the planning context”.

• Application for permission renewed: adjourned pending first

Shirley case going to CA.



Watch this space …

• Soon have CA views in Shirley 

• Cs seeking reference to CJEU

• Then Shirley (No. 2) …

• NB also 6 JRs of the 

Airports NPS lodged, 

and several of these 

raise AQ Directive issues.



Additional Reading

“Clean Air:  Our right but whose responsibility” – Katie Nield

JPLC Oxford Conference papers, Sept 2018 (in the next 

edition of JPL Occasional Papers)


