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Introduction: why does EIA matter? 

1. Environmental Impact Assessment (“EIA”) is a procedure intended to provide 

information about the likely impacts of proposed projects on the 

environment, so as to inform the process of decision-making as to whether 

the project should be allowed to proceed, and if so on what terms.  

2. For our purposes, the starting point in understanding its requirements is the 

EIA Directive 85/337/EEC (“the Directive”) as amended, which is examined in 

more detail below. 

3. EIA has been a very fruitful area for environmental lawyers. The Directive has 

proven difficult to implement in most Member States. It has given rise to 

numerous infraction proceedings by the Commission, and voluminous case 

law in national courts. In the UK in particular, EIA has almost certainly 

generated more case law on the environment than any other area of EU or 

domestic law.  

4. Why does EIA present a challenge to developers? Most of all, because EIA 

comes at a cost; it is a cost that will involve a team of expert consultants, and 

possibly a further team of lawyers to deal with subsequent challenges. 

However, normally, the greatest part of that cost is time. An EIA process for a 

sizeable project could take over a year.  

5. We can already see the impact that requirements to conduct EIA have had on 

fracking projects in the UK. Cuadrilla’s work in the Bowland Basin Shale, 

addressed in further detail below, has now been delayed until at least 2014 

pending production of Environmental Statements (“ESs”) for each site. ESs 

were not prepared at the exploratory phase, but if they were required at the 
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exploratory phase too (and, as we will see, they soon may be) the 

consequence will be very substantial further increases in time and cost.  

6. In addition to the commercial hurdle presented by EIA, there is the 

substantive hurdle – of course, one cannot know until the various reports are 

commissioned what environmental issues the project will present, and what 

impacts are going to be unearthed.  Assuming that there are impacts which 

can be mitigated, that mitigation will come as a further cost to the scheme. 

More significantly still, it may be that the environmental impacts uncovered 

through the EIA process are likely to be so significant that – even taking 

account of mitigation – they outweigh benefits in favour of granting planning 

permission.  

7. Given the proposed amendment to the Directive – and, indeed, even without 

any amendment – it is likely that EIA will be required in the vast majority of 

fracking schemes. In consequence, it will be important to understand the 

requirements of EIA, and the issues likely to arise in relation to fracking. 

8. This paper examines the key sources of the law, before turning to some of 

the central issues that have already given rise to difficulties in practice in 

relation to fracking. It follows the following headings: 

(i) EIA Directive 85/337/EEC; 

(ii) Town and Country Planning (Environmental Impact Assessment) 

Regulations 2011; 

(iii) EIA for exploratory works; 

(iv) Cumulative impacts at the exploratory phase; 

(v) Proposed amendment to the EIA Directive; 

(vi) Relevance of mitigation measures. 
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(I) EIA Directive 85/337/EEC 1 

9. The EIA Directive requires Member States to make certain projects subject to 

an Environmental Impact Assessment. “Project” is defined at Article 1(2)(a) 

as: 

“- the execution of construction works or of other installations or schemes,  
-  other interventions in the natural surroundings and landscape including 

those involving the extraction of mineral resources” 

10. Article 4 governs the selection of projects to be made subject to EIA. Projects 

listed in Annex I must be made subject to EIA. Projects meeting the 

thresholds in Annex II may be made subject to EIA – they should be 

considered against domestic selection criteria (set out in the EIA Regulations, 

considered below) or through a case-by-case examination. That is the 

“screening” process. By Article 4(3), it must take into account the selection 

criteria in Annex III, including at paragraph 1(b) the project’s impact in 

“cumulation with other projects”. I set out the criteria as they are transposed 

into UK law below.  

11. The relevant excerpt from Annex I as it pertains to fracking is paragraph 14: 

“14. Extraction of petroleum and natural gas for commercial purposes where 
the amount extracted exceeds 500 tonnes/day in the case of petroleum and 
500 000 cubic metres/day in the case of gas.” 

And in Annex II: 

“2. EXTRACTIVE INDUSTRY  
[…] 
(d) Deep drillings, in particular:  

(i) geothermal drilling;  
(ii) drilling for the storage of nuclear waste material;  
(iii) drilling for water supplies; 

with the exception of drillings for investigating the stability of the soil” 

12. The transposed provisions in UK law are set out below.  

13. It is a point that recurs in the European caselaw that interpretation of the EIA 

Directive must take account of its wide scope and very broad purpose.2 That 

purpose is set out in the recitals to the Directive, which include the following: 

                                                        
1 As amended, and codified by Directive 2011/92/EU. 
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“Whereas development consent for public and private projects which are likely 
to have significant effects on the environment should be granted only after 
prior assessment of the likely significant environmental effects of these projects 
has been carried out” 

14. The starting point on that analysis is Kraaijeveld (‘the Dutch Dykes case’)3. 

The project in question concerned the strengthening and replacement of 

dykes and embankments along the Rotterdam Waterway. That project fell 

within Annex II of the Directive, as ‘canalisation and flood-relief works’. The 

first question before the ECJ was whether the expression ‘canalisation or 

flood-relief works’ in the EIA Directive Annex II was to be interpreted as 

covering certain types of work on a dyke running alongside the waterways. In 

answering that, the Court commented that: 

“The wording of the directive indicates that it has a wide scope and a broad 
purpose.” 

15. The second question before the ECJ in Kraaijeveld was whether the position 

under question 1 was affected by any distinction to be drawn between the 

construction of a new dyke, the relocation of an existing dyke, the 

reinforcement of an existing dyke, or the replacement of an existing dyke. In 

that context, the Court said: 

“39 It has already been pointed out ... that the scope of the Directive is wide 
and its purpose very broad. Its purpose would be undermined if “modifications 
to development projects” were so construed as to enable certain works to 
escape the requirement of an impact assessment although, by reason of their 
nature, size or location, such works were likely to have significant effects on the 
environment.” 

 

(II) Town and Country Planning (Environmental Impact Assessment) 

Regulations 2011 (“EIA Regulations”) 

                                                                                                                                                               
2 ”: Case C-72/95 Kraaijeveld [1996] ECR I-5403 at paragraphs 31 and 39, and see for more 
recent confirmation Case C-227/01 Commission v Spain at paragraph 46. 
3 Case C-72/95 Aannamaersbedriff PK Kraaijeveld v Gedeputeerde Staten van Zuid-Holland 
[1996] ECR I-5403, [1997] Env LR 265;   affirmed in World Wildlife Fund (WWF) v Autonome 
Provinz Bozen [1999] ECR I-5613 
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16. Under the EIA Regulations, development is “EIA development” when it either 

(i) meets Schedule 1 criteria, or (ii) meets Schedule 2 criteria and is likely to 

have significant effects on the environment by virtue of factors such as its 

nature, size or location: Regulation 2(1). 

17. As they pertain to fracking, the Schedules provide as follows: 

(i) Schedule 1: 

14. 
Extraction of petroleum and natural gas for commercial purposes where the 
amount extracted exceeds 500 tonnes per day in the case of petroleum and 
500,000 cubic metres per day in the case of gas. 

(ii) Schedule 2: 

2.    Extractive industry 
 

(d) Deep drillings, in particular— 

(i) geothermal drilling; 

(ii) drilling for the storage 
of nuclear waste 
material; 

(iii) drilling for water 
supplies; 

with the exception of drillings for 
investigating the stability of the soil. 

(i) In relation to any type of drilling, 
the area of the works exceeds 1 
hectare; or 

(ii) in relation to geothermal drilling 
and drilling for the storage of nuclear 
waste material, the drilling is within 
100 metres of any controlled waters 

[Emphasis added] 

18. Screening is the process of determining whether EIA is required for a specific 

project, i.e. whether a Schedule 2 extractive process is likely to have 

significant effects on the environment by virtue of its nature, size or location. 

19. The exercise can be considered in five stages: 

(i) Is the development for which permission is sought of a description 

mentioned in the EIA Regulations 2011, Schedule 1? If so, is it exempt 

development? If not, EIA required.  

(ii) If not within Schedule 1, is the development of a description mentioned 

in Schedule 2? Again, if so, is it exempt development?  
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(iii) If within a description mentioned in Schedule 2, is any part of it to be 

carried out in a ‘sensitive area’?  

(iv) If not in a sensitive area, is any criterion or threshold applicable to that 

description of development respectively exceeded or met?  

(v) If the answer to either question (3) or (4) above is ‘yes’, then is the 

development likely to have significant effects on the environment by 

virtue of factors such as its nature, size, or location? In answering that 

question, the authority making the screening decision must consider 

which of the Schedule 3 selection criteria are relevant to the 

development and must take them into account.  

20. In the Regulations, there are two ways a screening opinion can be triggered:  

(i) Under Regulation 5(1): 

“A person who is minded to carry out development may request the 
relevant planning authority to adopt a screening opinion.” 

(ii) Or, if it appears to the LPA that an application before it is Schedule 1 or 2 

but has not yet been screened, then Regulation 5 shall apply as if a 

request had been made: Regulation 7.   

In the event of an LPA failing to adopt a screening opinion, or adopting a 

positive decision, the developer can request a screening direction from the 

Secretary of State: Regulation 5(7).  

21. Once a screening opinion is triggered, the selection criteria for Schedule 2 

Development are set out at Schedule 3: 

“1. Characteristics of development 
The characteristics of development must be considered having regard, in 
particular, to—  

(a) the size of the development;    
(b) the cumulation with other development;    
(c) the use of natural resources; 
(d) the production of waste;    
(e) pollution and nuisances;    
(f) the risk of accidents, having regard in particular to substances or 
technologies used. 
 

2. Location of development 
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The environmental sensitivity of geographical areas likely to be affected by 
development must be considered, having regard, in particular, to— 

(a) the existing land use;   
(b) the relative abundance, quality and regenerative capacity of natural 
resources in the area;   
(c) the absorption capacity of the natural environment, paying particular 
attention to the following areas— 

(i) wetlands;   
(ii) coastal zones;    
(iii) mountain and forest areas;   
(iv) nature reserves and parks;   
(v) areas classified or protected under Member States’ legislation, 
areas designated by Member States pursuant to Council Directive 
2009/147/EC on the conservation of wild birds2 and Council 
Directive 92/43/EEC on the conservation of natural habitats and of 
wild fauna and flora3 ;    
(vi) areas in which the environmental quality standards laid down in 
EU legislation have already been exceeded;    
(vii) densely populated areas;    
(viii) landscapes of historical, cultural or archaeological significance. 

 
3. Characteristics of the potential impact 
The potential significant effects of development must be considered in relation 
to criteria set out under paragraphs 1 and 2 above, and having regard in 
particular to— 

(a) the extent of the impact (geographical area and size of the affected 
population);  
(b) the transfrontier nature of the impact;    
(c) the magnitude and complexity of the impact;    
(d) the probability of the impact; 
(e) the duration, frequency and reversibility of the impact.” 

22. Assuming an Environmental Statement is required, its contents are 

prescribed by Schedule 4 to the Regulations, which includes – at para 4 of 

part 1: 

“A description of the likely significant effects of the development on the 
environment, which should cover the direct effects and any indirect, secondary, 
cumulative, short, medium and long-term, permanent and temporary, positive 
and negative effects of the development, resulting from— 

(a) the existence of the development;    
(b) the use of natural resources;    
(c) the emission of pollutants, the creation of nuisances and the elimination 
of waste, 

and the description by the applicant or appellant of the forecasting methods 
used to assess the effects on the environment.” 

23. Against that background, I turn to some of the matters that have arisen in 

relation to EIA and fracking. 
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(III) EIA for exploratory works? 

24. Is EIA required at the exploratory stage, and if so does it have to consider the 

impacts of a full fracking operation? 

25. DCLG’s “Planning practice guidance for onshore oil and gas” was released in 

July 20134 (“the Guidance”). The Guidance says at §58 that: 

“58. Individual applications for the exploratory phase should be considered on 
their own merits. They should not take account of hypothetical future activities 
for which consent has not yet been sought, since the further appraisal and 
production phases will be the subject of separate planning applications and 
assessments.” 

26. The law behind that advice is not straightforward.  

27. In Swale,5 planning permission was granted for land reclamation works on 

mud flats at Lappell Bank in the Medway estuary. It was contended by the 

RSPB that the works were in preparation for an extension of Sheerness 

Docks, and as such was development to provide a ‘trading port’ within the 

relevant regulations. Simon Brown J held that80: 

‘... the question whether the development is of a category described in either 
Schedule must be answered strictly in relation to the development applied for, 
not any development contemplated beyond that’ 

28. Whilst these remarks were obiter, Davis J agreed with them by Davis J in 

Candlish,6 remarking that: 

“It is plain that the 1999 Regulations are geared to the actual application for 
development consent. That is a legitimate approach for a Member State to 
adopt seems to me to be indicated by the definition of “development consent” 
and the references thereafter to such consent in the amended Directive. It also 
accords with the observations of the Advocate General in paragraphs 67 to 69 
of his Opinion in Naturschutz. In my view there is no justification for treating 
the word “development”, as used repeatedly in the 1999 Regulations, as 

                                                        
4 Available at: 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/224238/Pl
anning_practice_guidance_for_onshore_oil_and_gas.pdf  
5 R v Swale Borough Council, ex p RSPB [1991] 1 PLR 6, [1991] JPL 39. 
6 R (Carol Candlish) v Hastings Borough Council [2005] EWHC 1539 (Admin), paras 61, 68– 
70. 

 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/224238/Planning_practice_guidance_for_onshore_oil_and_gas.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/224238/Planning_practice_guidance_for_onshore_oil_and_gas.pdf
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though it means “project” of some wider kind: and the Regulations are clear 
that the relevant assessment is to be made by reference to the application for 
planning permission. Indeed were it otherwise, there could be difficulties in any 
given case in assessing just what “project” might be involved or, even if there 
was some wider project in mind, just what form it might take.” 

29. Swale and Candlish remain the proper starting point (and the basis for the 

advice in the guidance Guidance), however, there are caveats to their 

approach: 

(i) In providing their descriptions of development, the EIA Regulations 2011, 

Schedules 1 and 2, refer to ‘the carrying out of development to provide 

any of the following...’. It may be possible in some circumstances to argue 

that the exploratory development applied for is in fact ‘to provide’ for 

later development which is within a description of Schedule 1 or Schedule 

2. 

(ii) It is possible for the impacts of multiple planning applications to be 

considered together as a single “development” for the purposes of the 

2011 Regulations: Burridge v Breckland District Council [2013] EWCA Civ 

228. In that case, Davis LJ reviewed his comments in Candlish, 

commenting that: 

“There are, as it seems to me, formidable objections in requiring a planning 
authority to have regard to some possible further development in 
contemplation, but not yet specified”: §78 

Notwithstanding that position, the issue of cumulative impact of multiple 

applications remains open: 

“That still leaves open, in other cases, the question of cumulative 
development which is not (unlike the present case) the subject of 
concurrent linked applications actually before a planning authority. This is 
potentially a problem. It may not necessarily be a problem where the 
existing planning application is, on any view, for Schedule 2 development: 
because cumulation can then be taken into account under Schedule 3 . But 
what if it is not? This is the kind of situation the decision of the Court of 
Justice in Ecologistas had in mind. Clearly it would not be acceptable if the 
intended application of the EIA regime and the underlying purpose of the 
Directive could be deliberately circumvented by the calculated making of 
separate or staggered successive applications which are not ostensibly, if 
taken on their own, within the ambit of Schedule 2. The point does not, 
however, arise for decision here”: §80 

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=67&crumb-action=replace&docguid=I9A454B00E45011DA8D70A0E70A78ED65
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=67&crumb-action=replace&docguid=I9A4746D0E45011DA8D70A0E70A78ED65
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=67&crumb-action=replace&docguid=I9A454B00E45011DA8D70A0E70A78ED65
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(iii) Generally, the approach to staged consents is that EIA should take place 

at the earliest possible stage in the process as soon as it is possible to 

identify and assess all the effects which the project may have on the 

environment. Of course, it may not be possible to identify and assess the 

effects of the main project at the time of the application for preparatory 

works, in which case it may be appropriate to leave assessment to the 

stage of the application for consent for the main project.  

30. There is real risk in simply assuming that because the preliminary project (i.e. 

exploratory works) viewed in isolation, does not fall within a Schedule 2 

category, that this is necessarily the end of the matter. Indeed, as I examine 

below, if the amendment to the Directive proposed by the European 

Parliament is agreed by the Council, then exploratory works involving 

fracking will necessarily be captured by the Directive. 

 

(IV) Cumulative Impacts at the Exploratory Phase 

31. The Guidance states at §57 that: 

“57. It is unlikely that cumulative impact will be an issue at the exploration 
phase of development, regardless of how close individual well pads are to each 
other.” 

32. That advice should be treated with some caution.  

33. Let us consider the example of Cuadrilla’s exploratory works on the Bowland 

Shale in Lancashire. From 2009-2010, Cuadrilla applied for a series of 

planning permissions – generally change of use applications from agricultural 

use to allow exploratory drilling at: 

(i) Westby – site area of 0.77 hectares; 

(ii) Singleton – 0.99 hectares; 

(iii) Kirkham – 0.99 hectares; 

(iv) Becconsall – 0.99 hectares; 

(v) Wharles – 0.99 hectares. 

34. It will be recalled that the relevant threshold from Schedule 2 of the EIA 

Regulations is 1 Hectare. 
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35. In terms of approximate distances between the site, from the Kirkham site: 

(i) Singleton is 2.6km; 

(ii) Westby is 5.6km; and 

(iii) Wharles is 7.8km. 

36. The Lancashire CC produced a series of negative screening opinions on the 

basis that none of the sites individually crossed the 1 hectare threshold. To 

what extent does that approach accord with EIA caselaw? 

37. It is clear that there is an absolute prohibition on splitting large projects into 

smaller projects so as to avoid EIA. 

38. Ecologistas7 concerned the Municipality of Madrid’s approval of various 

projects for the extensive refurbishment and improvement of virtually all of 

the Madrid urban ring road. Of the 15 independent sub-projects planned only 

one involved rehabilitation work on a road section of more than 5km (the 

threshold above which national legislation required EIA). However, when 

taking the refurbishment project as a whole, it was clear that the works 

would substantially exceed the national threshold. In essence the ECJ was 

asked to determine whether projects for the refurbishment of the urban ring 

road were subject to the EIA Directive. The Court said that: 

“44.   […] the purpose of the amended Directive cannot be circumvented by the 
splitting of projects and the failure to take account of the cumulative effect of 
several projects must not mean in practice that they all escape the obligation to 
carry out an assessment when, taken together, they are likely to have 
significant effects on the environment within the meaning of article 2(1) of the 
amended Directive: see, as regards Directive 85/337, Commission of the 
European Communities v Ireland (Case C-392/96) [1999] ECR I-5901 , para 76 
and Abraham v Région Wallonne (Case C-2/07), 28 February 2008 , para 27. 
 

45.   As regards the projects at issue in the main proceedings, it is clear from the 
order for reference that they are all part of the larger project “Madrid calle 30”. 
It is for the referring court to verify whether they must be dealt with together 
by virtue, in particular, of their geographical proximity, their similarities and 
their interactions.” 

39. Further, in Umweltanwalt von Kärnten v Kärntner Landesregierung [2010] 

Env LR 15 , a transboundary project to construct an electricity power line was 

                                                        
. 7 Case C-142/07 Ecologistas en Acción-CODA v Ayuntamiento de Madrid ECR [2008] I-

06097.  
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to comprise 7.4 kilometres in Austria and 41 kilometres in Italy. The Austrian 

element was lower than the 15 kilometre threshold set for power lines in 

Austrian law. The court held that the Directive required an overall 

assessment of the effects of projects on the environment irrespective of a 

transboundary nature. Its purpose could not be circumvented by splitting a 

project in order to avoid assessment of its cumulative effect. 

40. Once screening is triggered – but only then – Schedule 3 to the Regulations 

require the consideration of “cumulation with other development”. For a 

series of applications each of which falls beneath the Schedule 2 threshold 

and which are not functionally interdependent to form part of the same 

development – as Davis LJ held was the case in Burridge – the point is not 

resolved.  

41. If, theoretically, the Court discerned a deliberate and strategic attempt to 

thwart the operation of the EIA regime through, for example, a series of 

applications of 0.99 hectares, that would run contrary to the approach of 

Ecologistas.   

42. In consequence, without questioning the empirical science behind the advice 

at §57 of the Guidance, from the point of view of European law, it must be 

regarded with extreme caution.  

43. That is particularly so because of a recent proposal of the European 

Parliament, to which I now turn. 

 

(V) Proposed Amendment to Annex 1 

44. The EIA Directive is under review by the Council and the European 

Parliament. Recently, hydraulic fracturing has come to the forefront of that 

review.  

45. As above, under Annex I of the current Directive in relation to natural gas, if 

500,000 cubic metres per day is extracted, EIA is compulsory. Many shale gas 

projects may yield less. In addition, of course, in relation to exploratory 

works, we have seen that projects may be able to avoid the Schedule 2 

criteria. 
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46. Fracking has come under significant political pressure in Europe. It has been 

banned in France, and that ban has recently been upheld by the French 

constitutional council.  

47. Against that backdrop, on 9 October 2013, the European Parliament voted to 

add the following clauses to Annex 1 to the Directive: 

“14a. Exploration, limited to the phase involving the application of hydraulic 
fracturing, and extraction of crude oil and/or natural gas trapped in gas-bearing 
strata of shale or in other sedimentary rock formations of equal or lesser 
permeability and porosity, regardless of the amount extracted. 
 
14b. Exploration, limited to the phase involving the application of hydraulic 
fracturing, and extraction of natural gas from coal beds, regardless of the 
amount extracted." 

48. The vote was close – 332 in favour and 311 against, with 14 abstentions. If 

the Council agrees to the resolution, it will have very significant 

consequences for fracking in Europe.  

49. The European Parliament vote provides a mandate for negotiations with the 

Council members to agree the final text of the new EIA Directive. Once 

agreement is reached between the Parliament and Council, the final text will 

be adopted by both institutions and published in the Official Journal before 

becoming law. Member States will then be given a period to reflect the 

changes in their domestic laws. 

50. Exploration not including hydraulic fracturing may still fall within the 

categories of projects listed in Annex 2 of the Directive, in relation to which 

the Member State authorities have a discretion to decide whether an EIA is 

required.  

51. However, the future – both legal and commercial – is difficult to predict. The 

general effect of the amendment will be that EIA cannot be avoided, even at 

the exploratory phase. That would bring with it greater costs, uncertainty and 

delay. The commercial impacts of an amendment to the Directive as 

proposed are unclear. Plainly, it would be a significant set-back to the future 

of fracking in Europe. 

 

(VI) Relevance of Mitigation Measures 
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52. In the screening process, when considering whether the project is likely to 

have significant environmental effects, the planning authority must ensure 

that it has sufficient information about the project to take that decision. The 

authority may request further information: Regulation 5(4).   

53. A difficulty is that some of the risks associated with fracking are not settled. 

Take seismicity – there appears to be a consensus that seismicity is possible, 

as it happened in Lancashire, but that: 

(i) The seismicity is likely to be limited in extent; and 

(ii) Can be reduced through real-time monitoring systems.8 

54. As in many of areas of development, a guarantee of safety requires proving a 

negative. DECC’s responses to concerns in their July fracking FAQ9 can be 

characterised as “there is no evidence to suggest a significant risk, nor is 

there evidence against it”. The independent report commissioned by DECC 

into the seismicity in Lancashire accepted a degree of empirical uncertainty, 

stating that: 

“We believe it is not possible to state categorically that no further earthquakes 
will be experienced during a similar treatment in a nearby well. The analyses 
failed to identify a causative fault, and detailed knowledge of faulting in the 
basin is poor.” 

Notwithstanding that uncertainty, the report relied on monitoring and 

mitigation measures to render risks acceptable. 

55. Given the emergent state of the technology, it will be important for planning 

authorities understand precisely what they are seeking to find out (i.e. what 

does “likely” significant effects on the environment actually mean) and how 

proposed mitigation measures impact the analysis. 

56. In EIA terms, “likely” connotes any serious possibility of significant effects, 

and does not necessarily require a probability: R. (on the application 

of Bateman) v South Cambridgeshire DC [2011] EWCA Civ 157. 

                                                        
8 E.g. June 2012 Royal Society Report at http://royalsociety.org/uploadedFiles/Royal Society 
Content/policy/projects/shale-gas/2012-06-28-Shale-gas.pdf  
9 https://www.gov.uk/government/publications/about-shale-gas-and-hydraulic-fracturing-
fracking/about-shale-gas-and-hydraulic-fracturing-fracking  

http://royalsociety.org/uploadedFiles/Royal_Society_Content/policy/projects/shale-gas/2012-06-28-Shale-gas.pdf
http://royalsociety.org/uploadedFiles/Royal_Society_Content/policy/projects/shale-gas/2012-06-28-Shale-gas.pdf
https://www.gov.uk/government/publications/about-shale-gas-and-hydraulic-fracturing-fracking/about-shale-gas-and-hydraulic-fracturing-fracking
https://www.gov.uk/government/publications/about-shale-gas-and-hydraulic-fracturing-fracking/about-shale-gas-and-hydraulic-fracturing-fracking
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57. Significance is not a hard-edged concept. The assessment of “significance” is 

a matter of planning judgment for the decision-maker, it does not lay down a 

precise legal test: R (Jones) v Mansfield District Council [2004] Env LR 391, 

Dyson LJ at §38 and Carnwath LJ at §61; R. (on the application of Catt) v 

Brighton and Hove City Council [2013] EWHC 977 (Admin). 

58. The assessment of proposed remedial measures is relevant to determining 

whether a likely effect will be “significant”. The principles that emerge from 

the caselaw are as follows: 

(i) The decision-maker (DM) is not obliged to shut its eyes to proposed 

remedial measures.  It must make a practical judgment as to whether the 

project would be likely to have significant effects on the environment by 

virtue of factors such as its nature, size or location. That exercise should 

take proposed mitigation measures into account.10 

(ii) In some cases the remedial measures will be modest in scope, or so 

plainly and easily achievable, that the DM can properly hold that the 

development project would not be likely to have significant effects on the 

environment even though, in the absence of the proposed remedial 

measures, it would be likely to have such effects.11  

(iii) The decision is not pre-determined either by the complexity of the 

project or by whether remedial measures are controversial though, in 

making the decision, the complexity of the project and of the proposed 

remedial measures may be important factors for consideration.12 

(iv) If prospective remedial measures are not plainly established and not 

plainly uncontroversial, then the case may call for an EIA.13 

59. It follows, particularly from the comment of Laws LJ at §46 of Gillespie, that 

assuming the relevant Schedule 2 thresholds are met, given the controversy 

over possible impacts proposed mitigation measures, fracking operations will 

almost certainly meet the “likely signficiant effects on the environment” test 

such that an EIA is required.  

                                                        
10 Gillespie v First Secretary of State [2003] EWCA Civ 400; [2003] Env. L.R. 30.  Pill LJ at 36. 
11 Ibid.  Pill LJ at 37. 
12 Ibid. Pill LJ at 37. 
13 Ibid. Laws LJ at 46. 
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Conclusions  

60. It is in the interests of both developers and decision-makers that planning 

applications for fracking engage with the EIA regime early and often. 

Temptations to circumvent EIA through, e.g., a series of proximate 

exploratory sites marginally under the Schedule 2 threshold, should be 

resisted. The most compelling reason for resisting them is that, albeit the EIA 

process is lengthy, the High Court process is lengthier. Given the extent of 

public controversy around fracking, it is certain that environmental groups 

like Friends of the Earth and Greenpeace will be quick to challenge attempts 

at avoiding the EIA regime altogether through, e.g., the salami-slicing of 

application sites.  

61. Once the regime is engaged, it is in all interests that the EIA be considered 

thoroughly.  The starting point is a fulsome screening opinion from the 

planning authority. Few areas of EIA law have given rise to more High Court 

challenges than inadequate screening opinions. Developers should be very 

careful about proceeding on the basis of a negative screening opinion, unless 

that opinion is particularly robust. In the light of the controversy over 

fracking’s environmental impacts and proposed mitigation methods, negative 

screening opinions are likely to be relatively rare. The effect of an inadequate 

screening opinion may result in the entirety of the planning permission being 

quashed.  For that reason, it is important to address the EIA process as a 

priority in discussions between the developer and the planning authority.  

62. As above, given the proposed amendment to the Directive – and, indeed, 

even without any amendment – it is likely that EIA will be required in the vast 

majority of fracking schemes. How that requirement may impact on the 

commercial incentives for fracking developers, particularly in relation to 

delays for exploratory works, remains to be seen. 
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