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EIA: the Court’s discretion not to quash

Supreme Court: R (Champion) v North Norfolk DC
[2015] UKSC 52 ¢ 22 July 2015

Lord Carnwath JSC

W Screening exercise undertaken is defective ¢ development
should have been classified as EIA development

w Walton: even where a breach of the EIA Regulations is
established, the court retains a discretion to refuse relief if
the applicant has been able in practice to enjoy the rights
conferred by European legislation and there has been no
substantial prejudice
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wW What is the impact of the subsequent CJEU judgment in C-
72/12 Altrip [2014] PTSR 3117

w Altrip: does the EIA Directive preclude domestic courts from
requiring would-be claimants (relying on a procedural defect)
to prove that it is possible that the outcome would have been
different and that their substantive legal position has been
affected?

C CJEU: no, provided that the burden of proof does not fall
on the claimant ([49]-[54])
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w Carnwath ([58]): nothing in Altrip is inconsistent with Walton

it leaves it open to the court to take the view, by relying a 2 Y
the evidence provided by the developer or the competent
authorities and, more generally, on the case file documents
submitted to that O 2 dziWdt ¢he contested decision & ¢ 2 dzt
not have been different without the procedural defect
invoked by that | LIJLJ A K10 Imygking that assessment it
should take account of “the seriousness of the defect
invoked” and the extent to which it has deprived the public
concerned of the guarantees designed to allow access to
information and participation in decision-making in
accordance with the objectives of the EIA Directivet.
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Jedwell v Denbighshire CC
[2015] EWCA Civ 1232 ¢ 2 December 2015

w Lewison LJ, [45]: Champion remains binding ¢ C-137/14
Commission v Germany is simply the CIEU applying Altrip

R (0.a.0. Jedwell) v Denbighshire CC
[2016] EWHC 458 (Admin) ¢ 10 March 2016

W See [94] for the approach to be taken to the giving of reasons
in a negative screening case (thed a S € du®)NJ
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R (0.a.0. Gerber) v Wiltshire Councill
[2016] EWCA Civ 84 ¢ 23 February 2016

w Section 31(6) Senior Courts Act 1981: HC may refuse to grant
permission, or refuse relief, if it considers that there has been
undue delay in applying for JR and that granting the relief
sought would be

C likely to cause substantial hardship to, or substantially
prejudice the rights of, any person; or

C detrimental to good administration

w Sales LJ [67]-[68]: section 31(6) operates as normal in the EIA
context (reference to Walton and Champion)



EIA: Definition of “project” - Cumulative effects C
R (0.a.0. Larkfleet Ltd) v South Kesteven DC
[2015] EWCA Civ 887 ¢ 6 August 2015

w Linkroadisadistinctd LINR 2S Oi1é¢ FTNRY (GKS
development

w Sales LJ, [36]: & Lis(tlear from the terms of the EIA Directive
that just because two sets of proposed works may have a
cumulative effect on the environment, this does not make
them a single & LINR &5 ipudposes of the Directive: the
Directive contemplates that they might constitute two
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Champion C

High Court: irrational for Planning Committee to conclude that
no AA is required, but then grant planning permission subject
to two planning conditions relating to the monitoring of water
quality, and remedial measures if needed

CA: not inconsistent for the Committee to be satisfied that there
would be no significant adverse effects, but impose
conditions as a precautionary measures 0 T thd\durposes of
reassurance, without considering that in their absence there
was a likelihood that pollutants would enter the NA @ S NE

SC: agrees with CA on this point
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Differences between the EIA and the Habitats regimes

w [39]: use of theterm @ A ONB S § RIg & S P& ¥ F tinm &
the UK because of the technical meaning it has under the EIA
Regs: & U Kofnal procedures prescribed for EIA purposes,
including & & O NB Spfebayalioh >of an environmental
statement, and mandatory public consultation, have no
counterpart in the Habitatst SIA &€t | G A 2y €

w [40]: reference to judgment of Richards LJ in NANT case
([2015] EWCA Civ 88): there is no obligation under art. 6(3) to
carry out a screening assessment, let alone any rule as to
when it should be carried out
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w [41] the art. 6(3) process & & K #halzbeRRver-O2 Y LI A Ol 0 SR
C O Lcyses where it is not obvious, the competent authority will
consider whether the W (I NJ far ShSpidddiate assessment is
YSi¢é
C a! LILINE LNV IRIN®Imores than that the assessment
should be appropriate to the task in hand: that task being to

satisfy the responsible authority that the project will not
adversely affect the integrity of thesite O2 Y OS N} SR €

wReference again to the Opinion of AG Kokott in Waddenzee
at [107]: absolute certainty not required

C No special procedure required: a high standard of investigation
demanded, but issue ultimately rests on judgement of the
authority
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“Aarhus Convention claim”




R (0.a.0. McMorn) v Natural England E
[2015] EWHC 3297 (Admin)

W NE has never granted a licence to kill or capture buzzards or
other raptors preying on pheasant poults

W Successful JR challenge to b 9 fefausal to grant a licence
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w NE: argues that because the JR challenge is to the refusal of
the licence, it cannot be an Aarhus claim: the challenged
seeks to cause harm to the environment (albeit harm that is
permissible under EU and national environmental law)

C A refusal of a licence is not a contravention of provisions
of national law relating to the environment

w Argument rejected by Ouseley J:

A !decision which is said to be an unlawful application of a
restriction on a derogation or permissive power, is just as
much a contravention of the nationalf | & €
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W [242]: the distinction contended for by NE would require the
Court to form a value judgment & ¢ K At @ Kar from best
placed to reach, as to whether a decision would advance or
harm or be neutral in its effect on environmental interests.
Culling wildlife to protect other wildlife, damage to some
environmental interest in the interests of renewable energy
illustrate the sort of problems which would have to be
resolved early on in litigation in order to decide whether a
claim was within the Convention or not. That is simply not
how the Convention or CPR are intendedto 2 LIS NI (1 S €
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Environment Act 1995

R (Allensway Recycling Ltd) v Environment Agency
[2015] EWCA Civ 1289 ¢ 16 December 2015

w EA wanted to examine! f f Sy Bugirlesd r&dards as part of
an ongoing investigation into composting operations

w Warrants for entry to and inspection of residential premises
granted under section 108 and Schedule 18 to 1995 Act, on
basis that an application for admission to the premises would
defeat the object of the proposed entry

w Question for Court of Appeal: must (at least) seven R & &
notice still be given to the occupier of the premises?

w Construction of section 108(6) of the 1995 Act



Richards U: yes, seven R | &néti€ must still be given C

w Section 108(6) requires at least seven R | &nat@e of the
proposed entry to expire before entry is effected, except in
an emergency

W Rejects argument that section 108(6) should be given a
different meaning from that which it bears on its face
because Schedule 18 allows a warrant to be issued in
circumstances where notice would be pointless, undesirable
or would defeat the object of the proposed entry: & (I Ko&es
by which it is sought to produce that result are in my view so

strained as to go beyond any legitimate process of statutory
AVISNLINBUOIF GA2YE
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Waste Framework Directive C

R (Tarmac Aggregates Ltd) (formerly Lafarge Aggregates Ltd) v
SSEFRA [2015] EWCA Civ 1149 ¢ 17 November 2015

w Tarmac wishes to use waste (spoil) as backfill in order to
restore the quarry

w Applies for standard rules environmental permit on basis that
restoration would be a a NI O 2@ ISNNE- withi2 aftile

3(15) WFD

w Environment Agency refuses permit: restoration would be a
disposal operation rather than a recovery operation

w Upheld on appeal and by Patterson J at first instance
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Court of Appeal allows the appeal: EA should have issued the
permit

w Sales LJ: since the backfill operation can be characterised as
either a recovery operation or a disposal operation under the
Directive, the question is whether the principal objective of
the operation is to use the waste to secure ecological
improvement of the site (rather than to dispose of the waste)

w The primary objective is the recovery of the waste: replacing
the use of primary materials in an operation that would have
to be carried out (for the purpose of ecological improvement
of the quarry site) in any event ¢ Tarmac is required by the
LPA to restore the site, whether waste or primary materials
are used
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Water Resources Act 1991 %

Sharp v NorthEssexa I 3 A & UCbkt (1 S & Q
[2015] EWHC 3957 (Admin) ¢ 20 November 2015

w Council grants planning permission for the Chelmsford Flood
Alleviation Scheme 0 GFASE including for significant works on
the{ KI MNhda Q

C Sharps say that works will deprive them of the use of 3ha
of land

W EA seeks to commence preliminary works on { K | Nahddb@?
is refused entry

w a | AG@ux grants a warrant for entry under section 172 WRA
1991



L

C

w Section 165(1) WRA 1991: power to & O dliNFood risk
management g 2 Nik specified circumstances

C Subsection 165(6): nothing in subsection 165(1) authorises
any person to enter on the land of any person except for
the purpose of maintaining existing works

w Haddon-Cave J: section 172 WRA 1991 is a general power of

entry. Confers e.g. a power of entry to carry out the sort of
works contemplated by section 165 WRA 1991

W EA not confined to issuing a CPO or compulsory works order
because the works deprive the landowner of the use of land:
G U Ra& that the scale of the works [X] may be larger than
some othersisA NNB  [BPI VU £
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w Counsel submitsitisad RA & (1 @2N®D 3 & 3

¢ Haddon-Cave J: & Listnot. It is a fairly straight forward and
prosaic example of a government agency going about the
lawful exercise of its powers in fulfilment of its important
duties. The legislation in this case is crystal clear. [X] Lord
Bingham define the meaning of & T NJA Oudder2s.d1d éf
the al 3 A & (0Qddrtsl BcB W80 as meaning & F dzi .
misconceived, hopeless or I O R SN thyQuéigment, the
arguments in this case merit at least the first three of those
descriptionsXE&.

W On appeal: to be heard January 2017
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Chetwynd v Tunmore [2016] EWHC 156 (QB) ¢ 4 February 2016

w Cs claim damages and injunctive relief against Ds: is alleged
that Ds have excavated lakes on their adjoining land which

have adversely affected the water levels in fishing lakes on
land owned by Cs

w Section 48A WRA 1991: a person who suffers loss or damage
as a result of another person abstracting water from any
inland waters or underground strata may bring a claim. Claim
is to be treated as one in tort for breach of statutory duty
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w Ds submit that under section 48A they are only liable for loss
or damage which could reasonably have been foreseen by
them

C Reliance on Cambridge Water Co [1994] AC 264

w HHJ Reddihough: foreseeability of the loss or damage in
guestion is not required

w Ds submit that Cs must prove that & 0 &z & extraction of
water by the excavation of the lakes, the alleged loss or
damage would not have been caused

W Argument accepted by HHJ Reddihough
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Sentencing

R v Thames Water Utilities Ltd [2015] EWCA Crim 960
3 June 2015

W TW pleads guilty to permitting untreated sewage to be
discharged, otherwise than permitted by an environmental
permit

w Crown Court fines TW £250,000
W TW appeals against the amount

W Judgment explores circumstances in which fresh evidence may
be adduced on a sentence appeal
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w How should very large commercial organisations run for profit
be sentenced?

¢ ¢ 2 Qdrnover is £1.9bn and profit for the year ending
2014 was £346m

w Starting point is sections 142, 143 and 164 of the Criminal
Justice Act 2003

¢ Rv Sellafield Ltd [2014] Env LR 521 at [3]

W Assess seriousness of offence (Steps 3 & 4 of SC definitive
guideline)

w Take into account relevant factors pursuant to Steps 5 to 11

C Financial circumstances of offender are particularly
important
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w Court is not bound by, or even bound to start with, ranges of
fines suggested by SC for organisations that are merely & £ | NI

w Rejects suggestion that & @ SINIE NH fighover exceeding
£150m on a three-yearly average: O A tfle case of most
organisations, it will be obvious that it either is or is not very
f I NBSE

w G ¢ MlFect of the sentence is to bring home the appropriate
message to the directors and shareholders of the O 2 Y LI y &

C Previous sentences often inadequate

w CA dismisses the appeal and agrees that the fine was lenient:
d g Svould have had no hesitation in upholding a very
substantially higher ¥ A Yy S €
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R v Ineos Chlorvinyls Limited [2016] EWCA Crim 607
4 March 2016

w Fine: £166,650 in respect of an escape of caustic soda
w Appeal to CA on the ground that the fine is excessive

w Dismissed: & (0 Kife represented roughly the | LJLJS f f
turnover for an hour and a half. Accordingly, it seems to us
that the fine must have been a mere pinprick in the

O2 YLIFAEYay OS a €
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Other water-related cases:

w R (Seiont, Gwyrfai and Llyfni | y 3 t SSdéely DNRW [2015]
EWHC 3578 (Admin) ¢ Environmental Liability Directive

w Greenpeace v Secretary of State for Environment, Food and
Rural Affairs [2016] EWHC 55 (QB) ¢ Common Fisheries Policy
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ClientEarth No. 1: [2015] UKSC 28 ¢ 29 April 2015

w SC makes mandatory order requiring SSEFRA to prepare new
AQ plans under article 23(1) of the AQ Directive, to be
delivered to the Commission by 31 December 2015

ClientkEarth No. 2: CO/1508/2016
W IrwinJ grants permission in April 2016





http://www.google.co.uk/url?sa=i&rct=j&q=&esrc=s&source=images&cd=&cad=rja&uact=8&ved=0ahUKEwj1zv_gsorNAhUhDMAKHdzNDTQQjRwIBw&url=http://www.vox.com/2015/7/1/8877305/perovskite-solar-power&bvm=bv.123664746,d.ZGg&psig=AFQjCNGqoh7h3xREvj3GAUoNOPMq6a6YCg&ust=1464993094809227

Solar Century Holdings v SSECC
[2016] EWCA Civ 117 ¢ 1 March 2016
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w CA dismisses JR appeal against { { 9 /déci€an to bring the
renewables obligation statutory scheme to a premature close
(subject to certain periods of grace)

C No legitimate expectation that policy re. March 2017
closure date would not be changed, thereby impacting
those who had made pipeline investments

C No misuse of Electricity Act powers

C Grace periods not the subject of retrospective legislation,
and not unfair in a public law sense
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