-
MONTAGU [L.andmark
EVANS Chambers |

W2 HERBERT
= "= SMITH
Z/\S FREEHILLS

Welcome to Herbert Smith Freehills, Montagu Evans and
Landmark Chambers’ “The Future of Heritage Planning: the

effects of the Bramshill case” webinar

The recording may be accessed here.
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THE ASSESSMENT PROCESS

~

« |dentify and assess the significance of any heritage assets
that might be affected, including any contribution made
by setting

/

~N

« Consider the impact of the proposed development on that
significance / appreciation thereof

J




THE ASSESSMENT PROCESS

\
 Great weight attaches to the conservation of that asset’s
significance
 Great weight attaches equally to benefits as to harm
J
\

» (Clear articulation of any harm and its degree




THE ASSESSMENT PROCESS

« Clear and convincing justification for harm

 Countervailing public benefits

» Benefits can include heritage benefits or to the way an
area appears or functions




THE ASSESSMENT PROCESS

* Principle of proportionality




THE BRAMSHILL CASE
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Bramshill mansien from the north-east :
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Looking north
The north-west front © City and Country
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Police College Campus across principal axes of Jacobean landscape
© City and Country From within the garden setting of the mansion looking north







Three applications for the

RPG:

Remove harmful 20th
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century development

Reinstate lost landscape

features
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Secure long-term
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landscape management
Similar overall footprint

of development
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» Three options for the house:

Multiple residential

1.

)

(with public access
Single dwelling

Office

2.

3.




‘where proposed development would affect a listed building or its settings in different
ways, some positive and some negative, the decision maker may legitimately conclude
that although each of the effects has an impact, taken together there is no overall
adverse effect on the listed building or its setting'

Palmer v Herefordshire Council & Anor [2016] EWCA Civ 1061 (04 November
2016) (paragraph 29)
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The correct baseline for
assessment

Substantial vs less than
substantial harm

Optimum Viable Use

The case for alternatives
Weight to be given to local plan
policies that do not contain the

balancing provisions of the
Framework
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The section 66 test

Section 66(1) of the Listed Buildings Act provides:

"66. (1) In considering whether to grant planning permission ... for development which
affects a listed building or its setting, the local planning authority or ... the Secretary of
State shall have special regard to the desirability of preserving the building or its setting
or any features of special architectural or historic interest which it possesses."

HERBERTSMITHFREEHILLS.COM /119



NPPF, paragraph 190

“Local planning authorities should identify and assess the particular significance of any
heritage asset that may be affected by a proposal (including by development affecting the
setting of a heritage asset) taking account of the available evidence and any necessary
expertise. They should take this into account when considering the impact of a proposal
on a heritage asset, to avoid or minimise any conflict between the heritage asset’s

conservation and any aspect of the proposal.”

HERBERTSMITHFREEHILLS.COM /1 20



NPPF, paragraph 193

“When considering the impact of a proposed development on the significance of a
designated heritage asset, great weight should be given to the asset's conservation (and
the more important the asset the greater the weight should be). This is irrespective of
whether any potential harm amounts to substantial harm, total loss or less than

substantial harm to its significance.”

HERBERTSMITHFREEHILLS.COM /121



NPPF, paragraph 194

“Any harm to, or loss of, the significance of a designated heritage asset (from its
alteration or destruction, or from development within its setting), should require clear and
convincing justification.

Substantial harm to or loss of:

a) grade Il listed buildings, or grade Il registered parks or gardens, should be
exceptional;

b) assets of the highest significance, notably scheduled monuments, protected wreck

sites, registered battlefields, grade | and II* listed buildings, grade | and II* registered
parks and gardens, and World Heritage Sites, should be wholly exceptional.”

HERBERTSMITHFREEHILLS.COM 1l 22



NPPF, paragraph 195

“Where proposed development will lead to substantial harm to (or total loss of
significance of) a designated heritage asset, local planning authorities should refuse
consent, unless it can be demonstrated that:

(1) the substantial harm or total loss is necessary to achieve substantial public benefits
that outweigh that harm or loss, or

(2) all of the following apply:
a) the nature of the heritage asset prevents all reasonable uses of the site; and

b) no viable use of the heritage asset itself can be found in the medium term through
appropriate marketing that will enable its conservation; and

c) conservation by grant-funding or some form of not for profit, charitable or public
ownership is demonstrably not possible; and

d) the harm or loss is outweighed by the benefit of bringing the site back into use

HERBERTSMITHFREEHILLS.COM
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NPPF, paragraph 196

“Where a development proposal will lead to |less than substantial harm to the significance
of a designated heritage asset, this harm should be weighed against the public benefits of
the proposal including, where appropriate, securing its optimum viable use.”

HERBERTSMITHFREEHILLS.COM /] 24



Case law principles

« Barnwell Manor (2014) - a finding of harm to the setting of a listed building is a
consideration to which the decision-maker must give "considerable importance and
weight”

« South Lakeland District Council (1992) - the "general duty" in section 66(1) "applies
with particular force if harm would be caused to the setting of a Grade | listed building,
a designated heritage asset of the highest significance".

« Jones v Mordue (1995) - Paragraph 134 of the NPPF appears as part of a fasciculus
of paragraphs which lay down an approach which corresponds with the duty in section
66(1). Generally, a decision-maker who works through those paragraphs in
accordance with their terms will have complied with the section 66(1) duty.

HERBERTSMITHFREEHILLS.COM Il 25



Rule of 6 (heritage principles)

(1) Heritage assessment is a rigorous step by step process; this is not a standard
“planning balance”

(2) Each asset is protected individually — it must be assessed individually as well (though
In practice considerations will overlap)

(3) Forming a view on significance is an essential threshold step to any robust heritage
analysis

(4) A finding of harm needs to be made in relation to each asset; the magnitude of the
harm should be clearly expressed

(5) If harm found, work through paragraph 195/196 as appropriate
(you're allowed to balance in 196)
(6) Sit back and relax (see Jones v Mordue)

HERBERTSMITHFREEHILLS.COM Il 26



Palmer

“l would accept ... that where proposed development would affect a listed building or its
setting in different ways, some positive and some negative, the decision maker may
legitimately conclude that although each of the effects has an impact, taken together
there is no overall adverse effect on the listed building or its setting. That is what the

officers concluded in this case. ... ." (Palmer, Lewison LJ)

HERBERTSMITHFREEHILLS.COM 1l 27



The Inspector in Bramshill on Palmer

“In my assessment the judgement does not necessarily bring me to a conclusion that an
Internal heritage balance should be carried out in the manner that the appellant
advocates. The case clearly involved a wholly different context and set of circumstances
and the conclusions relating to harm were based on avoidance through mitigation
measures rather than any assessment of whether the benefits of the development
outweighed any harm. However, the judgement clearly does reinforce that a balancing
exercise needs to be carried out but it does not direct the decision maker to only one
method by which that should be done...” (Inspector in Bramshill, para 125 of decision

letter)

HERBERTSMITHFREEHILLS.COM /1 28



The Inspector in Bramshill on Palmer

“The cases before me are complex with multiple works involved. Some of the benefits to
the assets are not proposed with the individual developments themselves but are put
forward as a part of other developments subject to separate decisions. In this context, |
have adopted a straightforward application of paragraphs 190 and 193-196 of the

INPPF].” (Inspector in Bramshill, paragraph 127 of decision letter)

HERBERTSMITHFREEHILLS.COM /129



Palmer —what did the Court of Appeal say?

« Section 66(1) does not require a decision-maker to undertake a “net” or “internal”
balance of heritage-related benefits and harm as a self-contained exercise preceding
the engagement of para 195/196 of the NPPF.

* The separate balancing exercise may have been an exercise the inspector could have
chosen to undertake when performing the section 66(1) duty and complying with the
corresponding policies of the NPPF, but it was not required as a matter of law.

 There is no one approach, suitable for every proposal affecting a "designated heritage
asset" or its setting. The approach to be taken will be a matter of planning judgment on
the facts of the case, heeding the statutory scheme and basic principles of the case
law

HERBERTSMITHFREEHILLS.COM /1 30
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What does all this mean?

Zack Simons and Matthew White discuss the recent Whitechapel decision (and Robert
Jenrick's tweets that followed it) and Lang J's judgment in Kinsey

Zack Simons Matthew White
Landmark Chambers Herbert Smith Freehills



Q&A

We will now answer as many guestions as possible.

Please feel free to continue sending any guestions you may have
via the Q&A section which can be found along the top or bottom
of your screen.
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Thank you for listening
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