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Welcome to Landmark Chambers’
‘The Building Safety Act: What property litigators

need to know now’ webinar

The recording can be accessed here.



https://youtu.be/40dBrEvx07o
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Aaron Walder Simon Allison
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“the evidence has demonstrated that there has been a “race to the bottom” in the
construction industry. It is clear that competence, and ability and desire to comply
with building regulations, has been “patchy”, with profit the overwhelming priority,
leading to cost-cutting at every turn. Underpinning this has been a regulatory system
that is not fit for purpose and which has failed to identify systemic issues in the
building sector or appropriately enforce building regulations. The manufacturers of
construction products have also played their part, with the evidence to the review of
both deliberate gaming of the testing regime and questionable marketing practices”
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BAD GUYS

« The Construction Industry
« Construction Products (Cladding etc)
 The Government?
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no leaseholder living in a
building above 11 metres will
have to pay to fix dangerous
cladding
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« Landlord — Obligations to undertake works of repair and fire safety and/or
works required by a competent authority such as works required under a fire

safety notice.

« Tenant — contractual obligation to make payments to landlord to indemnify for
such works, subject to reasonableness




rLandmark

Chamb
ambers

Article 1 of the First Protocol: Protection of property

Every natural or legal person is entitled to the peaceful enjoyment of his
possessions. No one shall be deprived of his possessions except in the public
interest and subject to the conditions provided for by law and by the general
principles of international law.




Who pays?
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Sportcity 4 Management & others v
Countryside Properties [2020] EWHC 1591 (TCC)

e The claim alleged that there were various defects in the blocks, including
inadequate internal fire stopping measures and problems with the external
cladding. The Claimants sought £15M damages for negligence, breach of covenants
in the occupational leases and breach of section 1 of the Defective Premises Act
1972

e The effect of s.1(5), DPA 1972 was that further remedial works might give rise to
a new cause of action. It did not extend time in respect of the original alleged
breach. Nor did section 1(5) restart the limitation clock so as to restore a cause of
action that was already statute-barred.

e The Claimants sought to recover damages for the costs of remedying the buildings
which they owned and were said to be defectively constructed. These were claims
for pure economic loss, and the Defendant owed no duty of care to protect the
Claimants from pure economic loss.
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Building Safety Act 2022

An Act to make provision about the safety of people in or about buildings
and the standard of buildings, to amend the Architects Act 1997, and to
amend provision about complaints made to a housing ombudsman.

[28th April 2022]



https://www.legislation.gov.uk/ukpga/2022/30/introduction/enacted?view=plain
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170 Commencement and transitional provision

(3) The following provisions come into force at the end of the period of two
months beginning with the day on which this Act is passed—

(a) sections 116 to 125 and Schedule 8;
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117 Meaning of “relevant building” Chambers

(2) “Relevant building” means a self-contained building, or self-contained part of
a building, in England that contains at least two dwellings and—

(a) is at least 11 metres high, or

(b) has at least 5 storeys.
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(3) “Relevant building” does not include a self-contained building or self-contained
part of a building—

(a) in relation to which a right under Part 1 of the Landlord and Tenant Act 1987
(tenants’ right of first refusal) or Part 3 of that Act (compulsory acquisition by
tenants of landlord’s interest) has been exercised,

(b) in relation to which the right to collective enfranchisement (within the meaning
of Chapter 1 of Part 1 of the Leasehold Reform, Housing and Urban Development
Act 1993) has been exercised,

(c) if the freehold estate in the building or part of the building is leaseholder
owned (within the meaning of regulations made by the Secretary of State), or

(d) which is on commonhold land.
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and “the qualifying time”

(2) A lease is a “qualifying lease” if—

(a) it is a long lease of a single dwelling in a relevant building,

(b) the tenant under the lease is liable to pay a service charge,

(c) the lease was granted before 14 February 2022, and

(d) at the beginning of 14 February 2022 (“the qualifying time”)—

(i) the dwelling was a relevant tenant’s only or principal home,

(i1) a relevant tenant did not own any other dwelling in the United Kingdom, or
|

(iif) a relevant tenant owned no more than two dwellings in the United Kingdom
apart from their interest under the lease.
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(2) “Relevant defect’, in relation to a building, means a defect as regards the building
that—

(a) arises as a result of anything done (or not done), or anything used (or not used), in
connection with relevant works, and

(b) causes a building safety risk.
(3) In subsection (2) “relevant works” means any of the following—

(a) works relating to the construction or conversion of the building, if the construction or
conversion was completed in the relevant period;

(b) works undertaken or commissioned by or on behalf of a relevant landlord or
management company, if the works were completed in the relevant period;

(c) works undertaken after the end of the relevant period to remedy a relevant defect
(including a defect that is a relevant defect by virtue of this paragraph).

“The relevant period” here means the period of 30 years ending with the time this
section comes into force.
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(5) For the purposes of this section—

“building safety risk”, in relation to a building, means a risk to the safety of
people in or about the building arising from—

(a) the spread of fire, or
(b) the collapse of the building or any part of it;
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REMEDIATION COSTS UNDER QUALIFYING LEASES ETC

No service charge payable for cladding remediation

8(1) No service charge is payable under a qualifying lease in respect of
cladding remediation.

(2) In this paragraph “cladding remediation™ means the removal or
replacement of any part of a cladding system that—

(a) forms the outer wall of an external wall system, and
(b) is unsafe.
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* “relevant defect”: see section 120 (arises as a result of anything done (or not
done), or anything used (or not used), in connection with relevant works, and
causes a building safety risk);

 “relevant measure”, in relation to a relevant defect, means a measure
taken—

* (a) to remedy the relevant defect, or
e (b) for the purpose of—
(i) preventing a relevant risk from materialising, or

« (ii) reducing the severity of any incident resulting from a relevant risk
materialising;

* “relevant risk” here means a building safety risk that arises as a result of the
relevant defect;
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No recovery of service charge where:

« Para 2 - No service charge payable for defect for which landlord or associate
responsible

« Para 3 - No service charge payable if landlord meets contribution condition

« Para 4 - No service charge payable where lease below certain value
(£325,000 in Greater London, £175,000 any other case)
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« 5(1) A service charge which would otherwise be payable under a qualifying
lease in respect of a relevant measure relating to any relevant defect is
payable only if (and so far as) the sum of—

* (a) the amount of the service charge, and

« (b) the total amount of relevant service charges which fell due before the
service charge fell due,

does not exceed the permitted maximum.




Some issues to consider...

- What do the regulations say?

- |Is Sch. 8 retrospective in effect?
- Could other leases be caught?
- How will the market react?

- Will the FTT cope?
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Simon Allison
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(that someone is going to litigate!) -

« What is the extent of a ‘relevant defect’ / ‘building safety risk’? (s.120)

— Potentially v. wide

— How small a part of a building must be at risk of ‘collapse’ as a result of
something done / not done or used / not used”? Pane of glass?

— How much ‘risk’ must it cause to be caught? What if the reduction in risk is
an ancillary reason for / added benefit of undertaking the works?

— How will this impact upon warranties sought from contractors undertaking
works on buildings in the future? Will need to be clear whether something
Is being done ‘to remedy a relevant defect'.
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(that someone is going to litigate!) -

 |Is the effect of Schedule 8 retrospective?
— Mr Gove would like us to think so:

Rt Hon Michael Gove MP
Secretary of State for Levelling Up, Housing and

Department for Levelling Up,  communities |
H ou Si n g & C ommun |t| es Minister for Intergovernmental Relations

Department for Levelling Up, Housing and
Andrew Bulmer Communities
Chief Executive Officer gtknz:gg;r:gtiﬂdmg
The Property Institute London SW1P 4DF
Melanie Leech
Chief Executive
British Property Foundation

Email: Michael.Gove@levellingup.gov.uk

27 June 2022

Dear Andrew & Melanie,

THE BUILDING SAFETY ACT 2022
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(that someone is going to litigate!) -

 |Is the effect of Schedule 8 retrospective?
— Mr Gove would like us to think so:

The law as it previously stood allowed your members to charge all leaseholders for the full cost
of all necessary remediation work. That has led to a situation where managing agents and
freeholders are sending people invoices for hundreds of thousands of pounds that would
bankrupt families and leave leaseholders facing financial ruin. Those days are now over, and
the Act means qualifying leaseholders can thankfully dispose of these invoices.

| am concerned by some reports that agents are attempting to continue to send invoices to
leaseholders that would violate the Building Safety Act protections, which will apply
retrospectively. It is important to be clear — from tomorrow, anyone who chooses to
breach the statutory protections will be committing a criminal offence. Individuals
involved in such criminal activity could face up to 10 years in prison, in addition to the
consequences for their companies. Criminal exploitation of leaseholders will be treated as a
matter of the utmost seriousness.
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(that someone is going to litigate!) -

1) No new criminal offence created by BSA22. Only possibility is this is a reference to the
Fraud Act 2006.

2) Why are existing service charge demands able to be torn up?

a) Where Act intends its effect to be retrospective, it expressly says so (see s.135(3)
re: amends to the Limitation Act 1980)

b) Why should there be a distinction between demands sent last year which have been
paid vs those not paid.

c) Does it matter when costs incurred?
d) ‘Payable’ assessed when? s27A applications will need to grapple with this now.

e) If retrospective — how far back do we go? No limitation period applicable to a s.27A
app!
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(that someone is going to litigate!) -

« What is the extent of ‘cladding remediation’?

— §8(2) Sch 8 — ‘cladding remediation’ means the removal or replacement of
any part of a cladding system that

(a) forms the outer wall of an external wall system, and
(b) is unsafe’

« Which bits behind the facade are ‘part of’ a ‘system’?
« Brick walls are ‘cladding’ but is the insulation behind it part of a ‘system’?
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How do RMCs / RTM companies progress remediation?  Chambers

* Resident owned management companies (i.e. tripartite arrangements) find
themselves in a potentially difficult position. They cannot recharge costs to
their leaseholders (see para 10 of Sch 8), yet that is their sole income source
(absent developer / freeholder paying).

« Answer is meant to be that RMC / RTM company demands contribution from
the ‘responsible landlord’ — see the Building Safety (Leaseholder Protections)
(Information etc.) (England) Regulations 2022

« But how does the RMC / RTM Company know the cost of the remediation it
IS liable to undertake (and thus give LL notice of this), without incurring huge
amounts of fees which it cannot lawfully fund out of service charges?
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Other unresolved issues... (amongst many more) Chambers

How does a landlord establish if it meets the contribution condition,
particularly where in a larger group with no visibility over full financial
position?

How late can a leaseholder provide a leaseholder certificate and benefit from
the protections?

In practical terms, how are managing agents going to cope / how will it
iImpact upon management fees? Leaseholder certificates and establishing
expenditure over the 5 year period prior to Act coming into force a major task!
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 Intention was (a) to protect leaseholders from having to pay for remediation /
ensure the ‘polluter pays’, and (b) to continue to up the pace of building
safety remediation.

« BSF fund is officially still operating, but in reality v. little happening — and the
grant funding agreement finally agreed last December with the major
landlords is now not longer fit for use given the BSA22.

« Managing agents in state of paralysis given government threats, huge new
workstreams, and no-one clear how to proceed.

 Meanwhile, everyone waiting for the ‘developer pledge’ to turn into ‘a thing'.
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« Ever keen to show things are still moving... DLUHC (via its ‘Recovery
Strategy Unit’) has issued applications for Remediation Orders in respect of a
number of buildings, and threatened to apply for Remediation Contribution
Orders in other cases.

« RO /RCO will become common applications in the FtT over the next 12
months - this will be a key battleground

« Key thing to note is, whilst the SS can apply as an ‘interested person’, in the
main these applications will be brought by the parties to the lease; they are
easy applications to issue, but whether they are easy to progress to a
successful outcome following a final hearing remains unclear.
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Section 123:

‘a remediation order’ is an order, made by the First-tier Tribunal on the
application of an interested person, requiring a relevant landlord to
remedy specified relevant defects in a specified relevant building by a
specified time.’

The relevant landlord is the landlord under ‘a lease of the building or any part of
it who is required, under the lease or by virtue of an enactment, to repair or
maintain anything relating to the relevant defect.

-The reference to landlord includes managers in tripartite leases: s123(4)
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Who can apply? ‘An interested person’: s123(5) (+regs)

« The regulator

* A local authority for the area in which the building is situate
A fire and rescue authority for the area

* A person with a legal or equitable interest in the relevant building or any part
of it

* Any other person prescribed by regulations — i.e. the Secretary of State




-
Landmark
Remediation Orders Chambers |

How to apply, and how will be applications be determined?

« Applying is the easy bit — fill in a short form, file it at the FtT (PC) (no fee)

https://www.qov.uk/government/publications/apply-for-a-remediation-order-
under-the-building-safety-act-2022-form-bsa1

« Must specify the relevant landlord, the defects, give reasons why an order
should be made, and set out what order you seek.

« Case management directions will be given, providing for statement of case /
provision of all documents you rely upon, statement of case in reply, experts
etc.


https://www.gov.uk/government/publications/apply-for-a-remediation-order-under-the-building-safety-act-2022-form-bsa1
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« Bizarrely, s123 BSA22 does not:

a) Actually give the FtT power to make an RO (!) — but see reg.2(2) of the
Building Safety (Leaseholder Protections) (Information etc.) (England) Regs
2022 — the FtT ‘may’, on an application, make an RO; or

b) Give any guidance / touchstone / test as to when an order should and
should not be made. To be worked out on a case by case basis, under an
apparently near open-ended discretion.

» Fact that the order must require specified relevant defects to be remedied
means must know what the defects are first.

* Note s123(7) — order for RO is enforceable with permission of county court in
same way as an order of that court.
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Section 124 BSA22 provides for RCOs — namely an order:

requiring a specified body corporate or partnership to make payments to
a specified person, for the purpose of meeting costs incurred or to be
incurred in remedying relevant defects (or specified relevant defects)
relating to the relevant building.’

Only certain parties can be specified (s124(3)):

« Landlord under a lease of the building or part of it

« Person who was such a landlord at the qualifying time (14/2/22)

* A developer in relation to the relevant building or

« A person ‘associated with’ a person within any of those categories (see s121)



-
Landmark
Remediation Contribution Orders Chambers |

Given the ability to make an order against a developer / party associated with a
developer (e.g. group companies), likely to see landlords and managers issuing
applications for RCOs as a ‘cross application’ when they become subject to an
application for a RO.

 If they are going to be ordered to do the works, they want the party
responsible for the defect to pay for it.

* Note definition of ‘developer’ (s124(5))




-
[Landmark
Remediation Contribution Orders Chambers |

Similar process for applying. Form is here:

https://www.qgov.uk/government/publications/apply-for-a-remediation-
contribution-order-under-the-building-safety-act-2022-form-bsa?2

-Should specify the sum you seek

Similar list of ‘interested persons’ who can apply



https://www.gov.uk/government/publications/apply-for-a-remediation-contribution-order-under-the-building-safety-act-2022-form-bsa2
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When will an order be made?

« With RCOs we get some guidance — ‘may’ make an order ‘if it considers it
just and equitable to do so'.

An order made can require payments of a specified amount, ‘or payments of a
reasonable amount in respect of the remediation of specified relevant defects’
in respect of things done or to be done.

Can require payment at a specified time, or to be made on demand following
occurrence of a specified event.
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» Potential for multiple cross-applications between different parties

« Tactical considerations in terms of timing — want all applications heard
together usually. Need to act swiftly to tie up a new RO / RCO app with an
existing one, as FtT likely to wish to deal with these applications fairly
promptly.

« Don't forget in FtT so broadly no-costs jurisdiction. On the upside, less
adverse costs risk, and likely to be cheaper and quickly to pursue
remediation / costs versus years of cost and risk in TCC where pursuing
developers for contributions.

« Some leaseholders will (rightly) see this as a way to put pressure on LL.
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Thank you for listening

© Copyright Landmark Chambers 2022
Disclaimer: The contents of this presentation do not constitute legal advice and should not be relied upon as a substitute for legal counsel.
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