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Four open complaints Chambers

ACCC/C/2017/150: EU Withdrawal Bill
ACCC/C/2017/156: Wednesbury
ACCC/C/2022/194. Free Trade Agreements
ACCC/C/2022/196: Planning Appeals (Scotland)
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« Communicant: Friends of the Earth

 Atrticles: 3(1) (clear, transparent and consistent framework)

8 (public participation during the preparation of
executive regulations and other generally applicable
legally binding normative instruments)

* In a nutshell: Breach of the Convention for failing to consult on the text
of the draft EU Withdrawal Bill 2017 before it was
iIntroduced to parliament.

« Stage: Written and oral submissions made, decision awaited.



-
| | Landmark
ACCC/C/2017/150:  Withdrawal Bill Chambers

« Three key issues:
— The application of Article 8
« To primary legislation generally and
 To the EUWB

— Whether A8 compliant consultation took place.

— Whether the UK has Art 3 compliant mechanisms in place
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 Atrticle 8:
PUBLIC PARTICIPATION DURING THE PREPARATION OF EXECUTIVE
REGULATIONS AND/OR GENERALLY APPLICABLE LEGALLY BINDING
NORMATIVE INSTRUMENTS
Each Party shall strive to promote effective public participation at an appropriate
stage, and while options are still open, during the preparation by public

authorities of executive regulations and other generally applicable legally binding
rules that may have a significant effect on the environment.

« Article 2: the definition of public authority “does not include bodies or institutions
acting in a judicial or legislative capacity;”

« ACCC/C/2014/120 Slovakia; CJEU in C-204/09 Flachglas Torgau
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* Does it apply to the EUWB?
— In brief, depends on whether it “may have had” an environmental effect.
— Communicants say the bill may indeed have had such an effect as
« Reduces protection provided by EU treaties
« Removed Commission’s role
« Potential departure from EU legislative scheme
 Facilitates regulations which would depart from EU law
 Removes EU role in relation to ACCC decisions

— UK submits this bill could not, as policy behind it was not to make changes
to environmental law. Future changes which may or may not occur were
for future communications.
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« Communicant: FoE, RSPB, Leigh Day

 Atrticles: 3(1) (clear framework)
9(2), (3), (4) (Access to justice)

 In nutshell: Wednesbury standard of review does not satisfy UK's
obligations.

e Stage: Oral and written representations filed. Decision awaited.
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« Alleged deficiencies in Wednesbury include e.qg.

— Decision-makers rely on expert reports procured by developers and courts
generally ‘hands off’ on assessing the evidence before the decision-maker

— Extends little beyond an examination of ‘procedural legality’ so the public
cannot challenge the ‘substantive legality’ of decisions.

— Regard to consultation responses is not the same as “due regard” in
PSED terms

— Allows one DM to rely on others (e.g. planning committee can assume
pollution control regime will act competently)
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« A compliant standard of review requires the court to:

— Satisfy itself public/consultees provided with sufficient information and
adequate opportunity to make informed response;

— Satisfy itself DM had ‘properly considered’ (i.e. paid PSED ‘due regard’) to
contrary views expressed by consultees and identified and explained how
and why it disagreed with them, and that there was evidence for so doing;

— Satisfy itself DM had “actually evaluated” the information or evidence;

— Satisfy itself the nature and scale of evidence was capable of “properly
addressing the relevant issues”

— Satisfy itself information or evidence “logically probative”
— Satisfy itself DM made “reasonable and sufficient inquiries”
— |If one DM relies on others, satisfy itself other DM’s approach is warranted.
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 UK'’s response:

— Arts 9(2) and (3) concern access to court or tribunal not rules of law
governing decisions; Art 9(4) concerns remedies and procedures.

— JR/SR goes beyond procedural (and even Wednesbury) complaints and
can be based on: error of fact, misunderstanding evidence, insufficient
Investigation, material/immaterial considerations, misinterpretation of law
and policy, insufficient reasoning, incorrect categorisation of decision.

— Environmental claims do succeed.
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Communicant:  Coalition of 8 NGO, primary contract WWF

Articles: 3(1) (clear and transparent framework)
8 (public participation)

In a nutshell: The current steps undertaken by govt for public
engagement while negotiating FTAs are insufficient.

Stage: Complaint considered preliminarily admissible, UK govt to
file response by May 2023.



-
Landmark
ACCC/2022/194: FTAS Chambers_I

« (C’s suggest FTAs are “generally applicable legally binding rules” which may
have an environmental impact through

— Offshoring environmental harm
— Eroding environmental regulation
— Regulatory chill
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« C’s outline current arrangements for public participation are set out in written
ministerial statements and exchange of letters. These are:

— Government consults on its negotiating mandates;
— Government updates the public throughout negotiation process;

— DIT establishes stakeholder engagement groups incl Strategic Trade
Advisory Groups, Trade Advisory Groups and Thematic Working Groups

— Final text of FTA published
— Impact Assessments published
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* Four issues set out In the Communication

— Applicability of Article 8 to FTAs — are they “generally applicable legally
binding normative instruments”?

— What effect, if any, is there of FTAs once concluded but not implemented?
— Are the minimum requirements of Article 8 met?
— Relationship between A8 and parliamentary scrutiny?
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« Communicant: Various parties incl Environmental Rights Centre for
Scotland, Planning Democracy, RSPB and FoE (Scotland)

 Article: 9(2), (3) and (4) (Access to Justice)

* In a nutshell: Unsuccessful planning applicants have full merits rehearing
IN NO costs jurisdiction, while unsuccessful objectors limited
to JR / SR.

e Stage: Held preliminarily admissible, UK has until July 2023 to
respond.
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Article 9

(2) — Parties to ensure that members of the public have access to review procedure to
challenge the “substantive and procedural legality” of any decision subject to
provisions of Article 6;

(3) — Parties to ensure that members of the public have access to administrative and
judicial procedures to challenge acts and omissions which contravene provisions of
“national law relating to the environment”

(4) “4.In addition and without prejudice to paragraph 1 above, the procedures referred
to in paragraphs 1, 2 and 3 above shall provide adequate and effective remedies,
Including injunctive relief as appropriate, and be fair, equitable, timely and not
prohibitively expensive.”
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Thank you for listening
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