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Welcome to Landmark Chambers’

Public law update: back to school webinar

A link to the recording may be accessed here.



https://www.youtube.com/watch?v=Z80KxNjNJAw
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Four cases of interest

R (ADL & Ors) v SSHD [2024] EWHC 994 (Admin): Indefinite, 24/7 GPS tagging of
foreign national offenders was unlawful.

R (Alhasan) v Director of Legal Aid Casework & Lord Chancellor [2024] EWHC 2031
(Admin): the ‘cliff edge’ cut off of legal aid for asylum interviews when
unaccompanied asylum-seeking children turn 18 is lawful.

R (Karmakar & BMA) v Royal College of GPs and GMC [2024] EWHC 2211 (Admin):
absolute rule that GPs must pass exams by the fourth attempt unreasonable.

R (Liberty) v SSHD [2024] EWHC 1181 (Admin): using a Henry VIl power to amend
the definition of ‘serious disruption’ caused by a protest under the Public Order Act
1986 to cover “more than minor” disruption was unlawful.




"LANDMARK
R (ADL & Ors) v SSHD[2024] EWHC 994 (Admin): o ammmm™
GPS tagging T

Immigration Act 2016 (Sch. 10):

(i) Power to impose an electronic monitoring (‘EM’) condition on any mlgrat
being granted immigration bail; and

(ii) Duty on the Home Office to tag people released on bail in England and
Wales who could be detained because they are subject to deportation
proceedings or a Deportation Order.

Four Cs challenged imposition of GPS tags on them for prolonged periods, in
one case approaching two years. Three claimants were FNOs, two of whom had
significant vulnerabilities, fourth an asylum seeker who was a victim of torture
and trafficking.




R (ADL & Ors) v SSHD[2024] EWHC 994 (Admin):
GPS tagging

1)

Consideration of EM: SSHD failed to discharge evidential burden to show
consideration of relevant matters under IA 2016. No evidence of
consideration of whether imposing EM would be impractical or contrary to
the ECHR.

Reasons: Where representations were made against EM, sufficient reasons
not given. Obiter: no duty on SSHD to give reasons to claimants who did not
object to EM.

a) Restates the fact that “public authorities are under no general common law
duty to give reasons for their decisions”, but reasons will be required in certain
cases, depending on their facts — especially where (i) a person’s private interest
is particularly directly affected by the decision, (ii) reasons are necessary to
make JR an effective remedy, or (iii) it is required as a matter of fairness (e.g. to
enable a person to make representations).
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R (ADL & Ors) v SSHD[2024] EWHC 994 (Admin): cHAMBERS |
GPS tagging

3) Art. 8 ECHR: Art. 8 agreed to be engaged by EM conditions. Interference with private
life not justified as:

a) Not ‘in accordance with the law’: not all public law errors reach this threshold.
However, failure to consider statutory relevant factors did.

b) Not proportionate: Fact specific, but Lavender J put material weight on medical
evidence submitted to SSHD that the EM condition was causing harm.

4) Fettering of discretion: D had not fettered her discretion by her policy to
retain trail data for six years; had not ‘closed her mind’ to earlier deletion.

5) Use of trail data. Lawful to use for responding to representations made under Article 8
or representations on the EM condition. But not proportionate to retain trail data
where EM condition unlawful or where deportation no longer being sought.
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Also to note

On 28 February 2024 the Information Commissioner’'s Office issued the Home
Office with an Enforcement Notice in relation to their pilot to expand electronic
monitoring to all asylum seekers arriving irregularly in the UK (link here) on the
basis that it was unlawful as it did not comply with the UK GDPR, in particular as:

- The Home Office failed to assess the privacy intrusion of the continuous
collection of people’s location information sufficiently

- It failed to assess the potential impact on vulnerable people and how to mitigate
such risks; and

- It failed to provide clear and accessibly information to tagged people about what
personal information was being collected.



https://ico.org.uk/media/action-weve-taken/4028872/ho-migrant-tagging-20240228-warning.pdf

R (Alhasan) v Director of Legal Aid Casework & Lord
Chancellor[2024] EWHC 2031 (Admin)

Child asylum seekers are entitled to legal aid to attend asylum interviews. Adult
asylum seekers are not. If a child asylum claimant turns 18 before their asylum
interview they do not get legal aid.

Claimant felt that he needed a solicitor at the interview even though he was
already 18. Refused ECF. Evidence before the Court was that turning 18 “does not
suddenly render a young person able to represent themselves in this adversarial
setting where the issues at stake are of such gravity for the individual [...]".

C argued that the difference in treatment between children and those turned 18
was incompatible with Art. 14 ECHR, read with Arts. 3 and / or 8. Those just
under 18 and just over 18 are in analogous situations but are treated differently.
The difference in treatment was unjustified given their vulnerability, the fact that
they may ‘age out’ due to legal aid and Home Office delays, and the fact that in
other contexts the Home Office recognises that this cohort needs support.
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R (Alhasan) v Director of Legal Aid Casework & Lord
Chancellor[2024] EWHC 2031 (Admin)

R (SC) v SSWP [2021] UKSC 26 on Art. 14 challenges:

1.

Only differences in treatment based on an identifiable characteristic / status
can amount to Art. 14 discrimination.

There must be a difference in treatment between persons in analogous
situations.

Difference of treatment will be discriminatory if it has no objective and
reasonable justification, i.e. it does not pursue a legitimate aim/not
proportionate. D bears burden of proof in justifying treatment.

The state enjoys a margin of appreciation in assessing whether the
difference in treatment is justified, albeit the scope of this varies according
to circumstances.
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R (Alhasan) v Director of Legal Aid Casework & Lord
Chancellor[2024] EWHC 2031 (Admin):
Intensity of review

The fact that the threshold for the Court to intervene under Art. 14 is whether the
difference in treatment is “manifestly without reasonable foundation” (‘MWRF’)
“does not mean that the measure should escape careful scrutiny” but the strength
of the reasons required to justify a difference in treatment vary according to the
nature of the ground on which the difference is based (JT v First-tier Tribunal
[2018] EWCA Civ 1735).

Fordham J describes “careful scrutiny” as being “what the court does” and ‘strong
reasons’ as “what the court needs”.

In the present case, careful scrutiny is necessary but there is no “suspect” ground
for discrimination (e.g. nationality, race or sex). Reasons need not be very
weighty. There is wide latitude for evaluative judgment and policy choice. “It is a
careful look; but a light touch”.
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I_LAN DMARK
R (Alhasan) v Director of Legal Aid Casework & Lord cHansers

Chancellor[2024] EWHC 2031 (Admin)
1. Status. Age.

2. Analogous situation. In this context, children who claimed asylum and who have
their asylum interview (i) before or (ii) after turning 18 are in a materially
analogous situation. Both have entered the asylum system as children and are
necessarily making a claim about life experiences as a child.

3. Justification in differential treatment. Not in dispute that difference in treatment
pursued a legitimate aim. Difference was not MWRF. There is a very well
established bright-line delineation at 18 in domestic and international law. While
there is no “cliff edge” in terms of a person’s immaturity, the bright line operates
by reference to age not maturity. C agrees with the bright line, but argues it should
apply from the date of asylum claim not interview. Home Office Rules and policies
about children could not read across to adults. The LC had allocated funds
according to a rational set of criteria.
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R (Alhasan) v Director of Legal Aid Casework & Lord cranEes

Chancellor[2024] EWHC 2031 (Admin):

reasonableness

Legal aid restriction, requiring those who have turned 18 to apply for Exceptional Case
Funding, is not unreasonable, per R (Johnson) v SSWP [2020] EWCA Civ 778. Johnson

rationality adds nothing to Article 14 (although could potentially succeed where an
Art. 14 challenge would fail on ‘ambit’ or ‘status’ grounds).

ECF refusal was lawful as there was not a positive ECHR breach without it and C could
participate effectively in the asylum proceedings without obvious unfairness.
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R (Karmakar & BMA) v Royal College of GPs and GMC cHansers

[2024] EWHC 2211 (Admin)

The RCGP requires candidates to sit three assessment tests for membership.
They applied a rule that candidates only have four attempts at these tests,
even where the candidate was entitled to reasonable adjustments but did not
have them at the time of the test.

Dr Karmakar sat and failed one of the tests four times and requested a further
attempt but was refused; challenged that refusal and the underlying policy.
The BMA also acted as a claimant, challenging the RCGP’s policy.

Grounds: the ‘attempts’ policy amounts to an unlawful fettering of discretion,
is irrational, breached the PSED and other requirements of the Equality Act
2010. Only rationality succeeded.
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R (Karmakar & BMA) v Royal College of GPs and GMC
[2024] EWHC 2211 (Admin): Preliminary issues

1)

2)

3)

This was not a matter of pure academic judgment and so was justiciable. No
evidence of the nature of the expertise on which the attempts policy was
based. RCGP simply asserted that the matter should be left to their “instinctive
feel”, which is not academic judgment.

D could not challenge grant of permission to Dr Karmakar on delay grounds
when permission was properly granted but time should be extended in any
event because she reasonably delayed proceedings until she had exhausted all
other avenues of challenge. BMA’s “abstract” challenge was out of time; they
should have been aware at least 12 months earlier that this was a matter of
concern to their members.

BMA could not have brought Equality Act 2010 claim due to lack of standing.
Dr Karmakar’'s EA 2010 claim did not have to be brought in the ET. ET could
not quash the policy and Admin Court is most appropriate forum.
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R (Karmakar & BMA) v Royal College of GPs and GMC
[2024] EWHC 2211 (Admin): Fettering of discretion

British Oxygen Co Ltd v Minister of Technology [1971] AC 610: “General rule is that
anyone who has to exercise a statutory discretion must not ‘shut his ears to an

1/

application’.

Garnham J: obiter: fettering is a question of statutory construction and does not
apply in non-statutory contexts (NB: rejects Divisional Court in Adath Yisroel Burial
Society, which applied the fettering principle to the common law).

In any event, even presuming fettering could arise here, it did not. RCGP’s powers
derive from its Royal Charter and so originate in the Royal Prerogative. Subject to
any other legal constraints, the RCGP can decide on broad and clear criteria for
admission.
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R (Karmakar & BMA) v Royal College of GPs and GMC
[2024] EWHC 2211 (Admin): Rationality

For the same reasons, RCGP has a wide discretion as to how to operate, but must
be rational. It is “plainly” rational (as well as a statutory requirement) that it makes
reasonable adjustments for disabled candidates. There must be a reasoned basis
for imposing limitations on the attempts a disabled candidate can make.

College claimed it had no power or process to allow a resit after 4 failed attempts.
Garnham J found this “patently incorrect”, not least because other aspirant GPs
had brought similar JRs which were settled and the claimants subsequently
became GPs.

The reasons adduced (relating to competence and public safety) did not show a
rational basis; candidates still had to pass the test and there is no risk posed by
those who fail because of an unidentified disability.




R (Karmakar & BMA) v Royal College of GPs and GMC LAN DMARK
[2024] EWHC 2211 (Admin): PSED; reasonable N
adjustments

The RCGP generally takes steps to make reasonable adjustments available to
candidates and provides resources to disabled candidates so it cannot be said
that the position of disabled candidates “has not been conscientiously and carefully
considered”.

C's argument came close to asserting that the PSED requires a particular result,
which it does not.

No obligation to make reasonable adjustments before the RCGP was aware that a
candidate had a disability. Further, the PCP (‘the College will never make a
reasonable adjustment for a disabled trainee who receives a late diagnosis’) is not
capable of being applied to both disabled and non-disabled applicants.
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R (Liberty) v SSHD[2024] EWHC 1181 (Admin): protest uameens

restrictions

Police may break up public protests under Public Order Act 1986 to
prevent “serious disruption to the life of the community”.

Police, Crime, Sentencing and Courts Act 2022 amended POA 1986 to
give SSHD power to amend definition of “serious disruption” by means
of secondary legislation (a ‘Henry VIII power’).

SSHD used this power to implement Regulations redefining “serious
disruption” to include anything which was “more than minor” (after
failing to persuade Parliament to make such an amendment).




R (Liberty) v SSHD [2024] EWHC 1181 (Admin): protest
restrictions

Cs successfully argued that:

1. The Regulations were ultra vires as the powers did not allow her to redefine
“serious disruption” by departing from the natural and ordinary meaning of
that term.

2. The Regulations were unlawful because they resulted from an unfair
consultation process.

Arguments that the Regulations were unlawful because they subverted
Parliamentary sovereignty and the will of Parliament were dismissed.
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R (Liberty) v SSHD[2024] EWHC 1181 (Admin): ultra
vires

1. Secondary legislation will be invalid where it has an effect or is made beyond
the scope of the enabling statutory power.

2. Look at the natural and ordinary meaning of the words in question, taking into
account context and purpose and having regard to case law and comparable
legislation. Then consider the scope of the Henry VIll power.

“Serious” in the POA 1986 “connotes something towards the top end of the scale”.
The use of this term was part of Parliament’s balancing of rights to protest under
common law and Arts. 10 and 11 ECHR with the prevention of disorder. POA
1986 set the threshold for police intervention at a relatively high level.
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R (Liberty) v SSHD [2024] EWHC 1181 (Admin): unfair
consultation

SSHD did not hold a public consultation before making this change but held a
roundtable with senior representatives of policing bodies. SSHD referred to this as
“targeted engagement”, not consultation.

General principles:

1) There is no general duty on public bodies to consult. Such a duty may arise from
statute or at common law (R (Plantagenet Alliance Ltd) v SSJ [2014] EWHC 1662
(Admin)) where:

(i) there has been a promise to consult;
(ii) there has been an established practice of consultation, or

(iii) where, exceptionally, a failure to consult would lead to conspicuous
unfairness
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R (Liberty) v SSHD [2024] EWHC 1181 (Admin): unfair
consultation: general principles

1)

2)

3)

Public body may voluntarily engage in consultation, but this must still be carried
out “properly and fairly” (Article 39 v Secretary of State for Education [2021] PTSR
696). Where the decision involves a specific, defined proposal which will have a
direct impact on a person/group, the public body should apply the criteria in R v
Brent LBC, ex p Gunning (1985) 84 LGR 168 (R (Eveleigh) v SSWP [2023] EWCA Civ
810).

Not every process of communication and discussion by a public body with
external stakeholders engages an obligation to carry out a full consultation
exercise.

What fairness demands is a fact-specific question for the Court to determine.




R (Liberty) v SSHD [2024] EWHC 1181 (Admin): unfair
consultation:
Findings

1)

2)

The SSHD did carry out a consultation exercise. This was a concrete proposal
to introduce legislation that would alter the meaning of “serious disruption”.
Govt sought views on all aspects of the proposals shortly before adopting
them. Those consulted submitted views on the entire proposal. “This had all
the hallmarks of a consultation”.

Gunning criteria do not necessarily embody the requirements in all voluntary
consultations; fairness is a question of fact in each case. A voluntary but
selective consultation may be unlawful, however this is rare.
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R (Liberty) v SSHD[2024] EWHC 1181 (Admin): unfair Hamens

consultation: findings

3) Fairness required consulting bodies representing the interests of protestors.
a) Proposals assumed an increased exposure to criminal sanction.
b) Fundamental common law rights were engaged.
c) Readily identifiable class of adversely affected bodies/persons.
d) The proposals were at an advanced but still formative stage.
e) Broader consultation would have improved the quality of the Regulations
f) Wider consultation would not have been onerous or disproportionate.
g) Parliamentary scrutiny was not a sufficient answer.

h) There is no risk of adverse precedent as fairness is case-specific.
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Standing: R (Redrow plc, Redrow Homes Ltd and HB CHANDERS |

(WM) Ltd) v SSLUHC[2024] EWCA Civ 651

* JR of decision to allocate funds from the Building Safety Fund to the interested
parties, who were management companies, for cladding remedial works.

« Govt challenged standing of the claimants.
« Court of Appeal reiterated the legal tests:

27. In order to have the necessary standing, an applicant such as the
appellants must have ‘a sufficient interest in the matters to which the
application relates’: see s.31(3) of the Senior Court Act 1981. That interest
must be satisfied by reference to the subject matter of the proposed
claim...As Sedley LJ put it inR (on the application of Bancoult) v Secretary of
State for Foreign and Commonwealth Affairs [2007] EWCA Civ 498 at [61]:
‘What modern public law focuses upon are wrongs - that is to say, unlawful
acts of public administration. These often, of course, infringe correlative
rights, but they do not necessarily do so.: hence the test of standing for public
law claimants, which is interest-based rather than rights-based.”




"LANDMARK
Standing: R (Redrow plc, Redrow Homes Ltd and HB CHANDERS |

(WM) Ltd) v SSLUHC[2024] EWCA Civ 651

* Govt noted that the decision to grant funding to the IPs was made on
application by them, and thus argued that the claimants were “strangers” to the
decision. Govt argued that a developer which had committed to reimburse the
BSF in respect of a funding decision may have a sufficient interest to challenge
that decision, but that, because the appellants had expressly not committed in
respect of some, they had no basis for interfering with the decision in any
respect.

« The Court of Appeal rejected that argument, agreeing with Eyre J below. The
decision may end up costing the Claimants £30m, which they have no
contractual right to challenge. The only recourse was judicial review. It was
therefore unrealistic to suggest they have no interest.




Standing: R (Rights Community Action Ltd) v "LANDMARK
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Secretary of State for Levelling Up, Housing and
Communities [2024] EWHC 359 (Admin)

* JR of part of a stage of the preparation of a local plan. The Claimant was an
NGO with a specific aim of addressing the climate crisis through the planning
system, and in particular by monitoring the work being done by councils
through their development plan documents.

* The case concerned whether inspectors of the plan had erred in their treatment
of a Written Ministerial Statement, which purported to control how energy
performance requirements in new housing development could relate to the
Building Regulations and the Code for Sustainable Homes.

» The other parties challenged the Claimant’'s standing to bring the claim.
It was argued that the local council was better placed to bring the JR.




Standing: R (Rights Community Action Ltd) v "LANDMARK
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Secretary of State for Levelling Up, Housing and
Communities [2024] EWHC 359 (Admin)

 Lieven J referred to the decision in R (Good Law Project) v Runneymede Trust
[2022] EWHC 298 (Admin) and noted in particular the need to have regard to the
entire nexus of the case, including the substance and the merits, and that the Court
should be looking to exclude the mere busybody, but that will depend on the
context.

« Lieven J reiterated that the test is simply whether the claimant has sufficient
interest in the matter to which the application relates, which here was the
recommendation of the inspectors in relation to the plan.

» She held the claimant could not be described as a busybody — it was an NGO
established and operating precisely in the relevant field, on an issue of enormous
public concern on which it has particular knowledge and interest.




Standing: R (Rights Community Action Ltd) v 'LANDMARK
Secretary of State for Levelling Up, Housing and -
Communities [2024] EWHC 359 (Admin)

« She also made these notable remarks:

“61. Further, | do not read the Divisional Court decision in Good Law Project as
seeking to create a new test for standing, of whether there is a ‘better placed
claimant’. Such a test would be a radical tightening of the rules in standing, this being
a long step from a requirement that a claimant is not a busybody. There may be many
Judicial reviews where it could be said that someone other than the Claimant was
better-placed, in the sense that they were more directly affected by the decision. But

there may equally be many reasons why such a person chooses not to bring a
challenge.

62. In any event, considering the facts at [59] of Good Law Project, the better placed

claimant was an organisation with the specific aim relevant to the case. That test
would be met here by the Claimant in any event.”




Promptness: back to R (Redrow plc, Redrow Homes 'L ANDMARK

Ltd and HB (WM) Ltd) v SSLUHC [2024] EWCA Civ R
651

» The decision was communicated on 26 August 2022, with works due to start on
22 September and 17 October 2022.

« PAP was sent 19 October 2022, with work having started on one project with

£10m paid. The second project was delayed to January 2023, but £1m had
been paid.

« Govt argued the appellants had not acted promptly.
* The court reiterated the legal test:

‘35. A judicial review claim form must be filed 'promptly and in any event not
later than 3 months after the grounds to make the claim first arose”: CPR
r.54.5(1). Just because it was made within the 3 months does not mean that
the claim was filed promptly: see Maharaj v National Energy Corp of Trinidad
and Tobago [2079] UKPC 5; [2079] T WLR 983. If the court concludes that

there has been undue delay, permission will be refused: s.37(6)(a) of the
Senior Courts Act 71981.




Promptness: back to R (Redrow plc, Redrow Homes AN DMARK
Ltd and HB (WM) Ltd) v SSLUHC [2024] EWCA Civ -
651

« Court said claim was promptly brought.

« Claimants had been waiting to a reply of a letter of 22 August 2022 which they
had been promised. They ended up sending the PAP letter without it, but court
said “A party seeking to bring judicial review is entitled to wait for a promised
reply, but must also be conscious of the need to act promptly when that reply
continues not to materialise. In my view that is what happened here.”

It was considered “not irrelevant’ that the government’'s PAP response was
itself delayed, particularly as part of the justification for the delay was “the
sums at stake and the potential consequences’. The court noted “those same
factors which the respondent said required time for proper consideration ...
were also relevant to the appellants”.

« Court also found the alleged delay had no significant effect.
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Promptness: R (ZRR) v London Borough of Bexley Hameers
[2024] EWHC 2073 (Admin)

JR of alleged failure to secure suitable accommodation under the Housing Act
1996 and to conduct a lawful needs assessment under the Children Act 1989.

The claim challenging suitability arose on 12 May 2023 but was not filed until
14 September 2023.

Defendant raised an issue of timing, but only in the detailed grounds.

Judge granting permission had not considered this issue, so it was incumbent
on trial judge to do so.




I_LAN DMARK
Promptness: R (ZRR) v London Borough of Bexley e

[2024] EWHC 2073 (Admin)

« Court found claim was lodged out of time and it was “significant” in the
circumstances. But there was considered to be good reason to extend time,
influenced by the fact it would not put the defendant at any disadvantage.

 The court summarised:

“when the opaqueness of the application of the 71996 Act to the claimant's
circumstances is taken alongside the stage of the proceedings that we have now
reached, the fact that the timeliness point was not taken against the claimant at
the permission stage, and particularly at the oral permission stage once the
Ground as now advanced had crystallised, and, although only to a limited extent,
the fact that the claimant was pursuing other routes with the defendant in order to
obtain accommodation in the months after the 12 May letter, i.e. through a
section 17 assessment, and via a review and appeal of the section 184 decision

of 3 May, it is appropriate to extend time for the lodging of the claim which now
forms Ground 1.”
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Recusal of judges

* From time to time parties may be concerned about whether they will
receive a fair hearing from a particular judge. This perhaps most
often arises in contexts where the judge had previously been involved
in the case matter, perhaps only tangentially.

« But given the issues at stake in public law there might also be
concerns about other predispositions of the judge.

 Such applications must be handled exiremely carefully and
sensitively: a poorly made application could lead to a highly critical
judgment. See e.q. Bates v Post Office Ltd[2019] EWHC 871 (QB)!

Lawyers must always consider their professional duties to

V) »



"LANDMARK
Recusal of judges: R (Wilkinson) v Enfield LBC cHauBERs

[2024] EWHC 1193 (Admin)

* JR of decision of Enfield to grant a lease to Tottenham Hotspur of
part of Whitewebbs Park for use as a women'’s and girls’ football
academy and a turf academy. Tottenham were an IP.

« Judge notified parties prior to the hearing that he had acted for
Haringey LBC at a compulsory purchase inquiry in relation to a
regeneration scheme at High Road West Tottenham, at which
Tottenham Hotpsur appeared as an objector. A decision was still
outstanding. Judge did not consider his involvement affected the
propriety of the hearing.

» Tottenham Hotspur indicated he ought to recuse himself because the
judge had cross-examined, and through that criticised, a witness of

Tottenham’s who also provided a withess statement in this case.
* The judge decided not to recuse himself.



"LANDMARK
Recusal of judges: R (Wilkinson) v Enfield LBC cHauBERs

[2024] EWHC 1193 (Admin)

* The classic statement of the legal test is “whether the fair minded and informed
observer, having considered the facts, would conclude that there was a real
possibility that the tribunal was biased”.

* In Bates v Post Office Ltd[2019] EWHC 871 (QB) Fraser J considered “the question
whether a judge hearing an application (or a trial) which relies on his own previous
findings should recuse himself’. Fraser J summarised that the general rule is “that
he should not recuse himself, unless [if he either considers that he genuinely
cannot give one or other party a fair hearing or [ii] that a fair minded and informed
observer would conclude that there was a real possibility that he would not do so.
Although it is obviously convenient in a case of any complexity that a single judge
should deal with all relevant matters, actual bias or a real possibility of bias must
conclude the matter in favour of the applicant; nevertheless there must be
substantial evidence of actual or imputed bias before the general rule can be
overcome. All the cases, moreover, emphasise, that the issue of recusal is
extremely fact-sensitive."
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Recusal of judges: R (Wilkinson) v Enfield LBC cHauBERs

[2024] EWHC 1193 (Admin)

« Judge said the fair minded and informed observer “would recognise
that | made those criticisms, and carried out that cross-examination,
in my professional capacity as advocate for the local authority
promoting the compulsory purchase order ... my cross-examination
and closing submissions portrayed no personal animus against either
the Club itself or, indeed, Mr Serra. They were simply the
performance of my proper function as a professional advocate on

behalf of the promoter of the compulsory purchase order in that
case.”

« He did not consider the fact that the compulsory purchase order
inquiry was recent or that a decision was still awaited added anything

of substance. ﬁ



. , 'LANDMARK
Recusal of judges: R (A/hasan) v Director of cramans

Legal Aid Casework|[2024] EWHC 1676 (Admin)

« The origins of the legislative policy dated back to a 2003 consultation
response by the Constitutional Affairs Committee, which listed as
evidence a joint legal opinion written for the Refugee Legal Centre by
Fordham J (as Michael Fordham of Counsel) with David Pievsky (as
he then was).

« GLD for the Lord Chancellor in a “careful and comprehensive” letter
wrote to the court and parties raising the question whether Fordham
J should recuse himself, but concluding he did not need to do so. The
other parties agreed.

« Fordham J published a judgment recording his conclusion that he did

not need to recuse himself. E
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Recusal of judges: R (A/hasan) v Director of cramans

Legal Aid Casework|[2024] EWHC 1676 (Admin)

« Fordham J accepted the following propositions identified by the Lord
Chancellor’'s representatives:

(1) That a judge has taken a judicial oath is an important protection but
not a sufficient guarantee to exclude all legitimate doubt; in
particular there is a danger of unconscious bias where someone has
given public voice to what are clearly very firmly held views relevant

to the case before them

(2) A judge's employment background, or previous instructions to act
for or against any party engaged in the case before them, will not
usually give rise to an appearance of bias.



. , 'LANDMARK
Recusal of judges: R (A/hasan) v Director of cramans

Legal Aid Casework|[2024] EWHC 1676 (Admin)

(3) A judge's previous judicial decisions will not usually give rise to an appearance of bias.
Adherence to an opinion expressed judicially in an earlier case does not denote a lack of open-
mindedness. The issue will only arise where prior involvement might suggest to a fair-minded
and informed observer that the judge's mind is closed in some respect relevant to the decision
which must be made; relevant factors are likely to include the nature of the previous and
current issues, their proximity to each other and the terms in which the previous determinations
were pronounced. For example, where a judge at a pre-trial hearing has unnecessarily made
findings on issues to be determined at trial, without inserting an appropriate qualification that
they were provisional views; or expressed criticism in absolute terms, that may give rise to an
appearance of bias.

(4) A judge's prior legal opinion, given as counsel, on a legal matter, will not ordinarily give rise
to an appearance of bias.

(5) It is not inappropriate for judges to write extra-judicially and to express opinions on legal
issues. What matters is the tone in which opinions are expressed and whether that is such as to
give the impression that the judge has preconceived views which are so firmly held that it may
not be possible for them to try a case with an open mind.




-
LANDMARK

CHAMBERS

A few further thoughts.... =

Samantha Broadfoot KC




Thank you

180 Fleet Street clerks@landmarkchambers.co.uk Landmark Chambers
London www.landmarkchambers.co.uk @Landmark_LC
EC4A 2HG +44 (0)20 7430 1221 Landmark.Chambers

Landmark Chambers

© Copyright Landmark Chambers 2024
Disclaimer: The contents of this presentation do not constitute legal advice and should not be relied
upon as a substitute for legal counsel.

CHAMBERS

i




	Slide 1: Welcome to Landmark Chambers’
	Slide 2: Your speakers today…
	Slide 3
	Slide 4: Four cases of interest
	Slide 5: R (ADL & Ors) v SSHD [2024] EWHC 994 (Admin): GPS tagging
	Slide 6: R (ADL & Ors) v SSHD [2024] EWHC 994 (Admin): GPS tagging
	Slide 7: R (ADL & Ors) v SSHD [2024] EWHC 994 (Admin): GPS tagging
	Slide 8
	Slide 9: R (Alhasan) v Director of Legal Aid Casework & Lord Chancellor [2024] EWHC 2031 (Admin)
	Slide 10: R (Alhasan) v Director of Legal Aid Casework & Lord Chancellor [2024] EWHC 2031 (Admin)
	Slide 11: R (Alhasan) v Director of Legal Aid Casework & Lord Chancellor [2024] EWHC 2031 (Admin):  Intensity of review
	Slide 12: R (Alhasan) v Director of Legal Aid Casework & Lord Chancellor [2024] EWHC 2031 (Admin)
	Slide 13: R (Alhasan) v Director of Legal Aid Casework & Lord Chancellor [2024] EWHC 2031 (Admin): reasonableness
	Slide 14: R (Karmakar & BMA) v Royal College of GPs and GMC [2024] EWHC 2211 (Admin)
	Slide 15: R (Karmakar & BMA) v Royal College of GPs and GMC [2024] EWHC 2211 (Admin): Preliminary issues
	Slide 16: R (Karmakar & BMA) v Royal College of GPs and GMC [2024] EWHC 2211 (Admin): Fettering of discretion
	Slide 17: R (Karmakar & BMA) v Royal College of GPs and GMC [2024] EWHC 2211 (Admin): Rationality
	Slide 18: R (Karmakar & BMA) v Royal College of GPs and GMC [2024] EWHC 2211 (Admin): PSED; reasonable adjustments
	Slide 19: R (Liberty) v SSHD [2024] EWHC 1181 (Admin): protest restrictions
	Slide 20: R (Liberty) v SSHD [2024] EWHC 1181 (Admin): protest restrictions
	Slide 21: R (Liberty) v SSHD [2024] EWHC 1181 (Admin): ultra vires
	Slide 22: R (Liberty) v SSHD [2024] EWHC 1181 (Admin): unfair consultation 
	Slide 23: R (Liberty) v SSHD [2024] EWHC 1181 (Admin): unfair consultation: general principles 
	Slide 24: R (Liberty) v SSHD [2024] EWHC 1181 (Admin): unfair consultation:
	Slide 25: R (Liberty) v SSHD [2024] EWHC 1181 (Admin): unfair consultation: findings 
	Slide 26
	Slide 27: Introduction
	Slide 28: Standing: R (Redrow plc, Redrow Homes Ltd and HB (WM) Ltd) v SSLUHC [2024] EWCA Civ 651
	Slide 29: Standing: R (Redrow plc, Redrow Homes Ltd and HB (WM) Ltd) v SSLUHC [2024] EWCA Civ 651
	Slide 30: Standing: R (Rights Community Action Ltd) v Secretary of State for Levelling Up, Housing and Communities [2024] EWHC 359 (Admin)
	Slide 31: Standing: R (Rights Community Action Ltd) v Secretary of State for Levelling Up, Housing and Communities [2024] EWHC 359 (Admin)
	Slide 32: Standing: R (Rights Community Action Ltd) v Secretary of State for Levelling Up, Housing and Communities [2024] EWHC 359 (Admin)
	Slide 33: Promptness: back to R (Redrow plc, Redrow Homes Ltd and HB (WM) Ltd) v SSLUHC [2024] EWCA Civ 651
	Slide 34: Promptness: back to R (Redrow plc, Redrow Homes Ltd and HB (WM) Ltd) v SSLUHC [2024] EWCA Civ 651
	Slide 35: Promptness: R (ZRR) v London Borough of Bexley [2024] EWHC 2073 (Admin)
	Slide 36: Promptness: R (ZRR) v London Borough of Bexley [2024] EWHC 2073 (Admin)
	Slide 37: Recusal of judges
	Slide 38: Recusal of judges: R (Wilkinson) v Enfield LBC [2024] EWHC 1193 (Admin)
	Slide 39: Recusal of judges: R (Wilkinson) v Enfield LBC [2024] EWHC 1193 (Admin)
	Slide 40: Recusal of judges: R (Wilkinson) v Enfield LBC [2024] EWHC 1193 (Admin)
	Slide 41: Recusal of judges: R (Alhasan) v Director of Legal Aid Casework [2024] EWHC 1676 (Admin)
	Slide 42: Recusal of judges: R (Alhasan) v Director of Legal Aid Casework [2024] EWHC 1676 (Admin)
	Slide 43: Recusal of judges: R (Alhasan) v Director of Legal Aid Casework [2024] EWHC 1676 (Admin)
	Slide 44
	Slide 45: Thank you

