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Biodiversity: international obligations

A Legal Framework in Flux
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Introduction

1 million species at risk of extinction (IPBES, 2019).

Biodiversity loss = not just an ecological issue, but a legal
one.

Law shapes how we use, protect, and share nature.
Environmental lawyers play a crucial role:

- [ Translating international commitments into action

- [2 Holding decision-makers and corporates to account
Today’s Focus:

1 Key international frameworks and their legal character
2 The implementation gap and enforcement challenges

3 Emerging trends: climate-biodiversity intersections, corporate accountability, litigation.




Core International Frameworks
on Biodiversity

& Convention on Biological Diversity (CBD):
Conservation, sustainable use, benefit-sharing.

E Kunming-Montreal Global Biodiversity Framework
(GBF): Targets for 2030, including '30 by 30'.

88 CITES: Regulates trade in endangered species.
& CMS: Protects migratory species across borders.

£. UNCLOS & BBNJ Treaty: Biodiversity beyond national
jurisdiction — new high seas protections.




The Nature of Obligations: Binding or
Just Wishful Thinking?

« CBD: Broad, qualified obligations (“as far as possible”
and "as appropriate”).

« GBF: Ambitious targets (e.g., ‘30 by 30'), but non-
binding — political, not legal obligations.

« CITES & CMS: Hard law elements — enforceable duties
on trade and species protection.

« UNCLOS/BBNJ: Treaty-based marine biodiversity
governance emerging.

- Y Core challenge for lawyers: Distinguishing between
soft targets and enforceable commitments.
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The Implementation Gap

International commitments often lack domestic legal
force.

« Minimal dispute resolution mechanisms (rare
arbitration/ICJ use under CBD).

« Heavy reliance on self-reporting and voluntary national
strategies (NBSAPSs).

« UK example: '30 by 30' remains a political ambition, not
a statutory duty.

- Y Legal accountability limited unless obligations are
domestically incorporated.




o "LANDMARK
Litigation and the Influence of Soft craMeERs |

Law

 Direct enforceability of CBD/GBF targets rare — but soft
law can shape outcomes.

« Courts may treat international commitments as relevant
considerations (e.g., JR context).

« Hybrid climate-biodiversity claims emerging — invoking
both human rights and soft law.

* Global trend: Soft law increasingly leveraged as
interpretive aid and procedural lever.
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Emerging Development and
Pressures

« GBF 2030 targets (e.g., '30 by 30') gaining
political traction.

« National Biodiversity Strategies (NBSAPS)
being revised to reflect GBF targets.

« Y Pressure mounting to translate targets
into domestic law and policy.

« Y Risk of 'implementation gap' persisting
without legal backing.




Climate-Biodiversity
Intersections

Nature-based solutions (NbS) in many
Nationally Determined Contributions
(NDCs).

Biodiversity outcomes increasingly
embedded in climate law strategies.

Hybrid litigation: Biodiversity loss framed
as undermining climate obligations.
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Nations Unies
Conference sur les Changements Climatiques 2015
COP21/CMP11

Paris, France




Corporate Accountability and
Disclosure

« EU Corporate Sustainability Due Diligence Directive
(CSDDD) — biodiversity in scope

 Taskforce on Nature-related Financial Disclosures
(TNFD): growing uptake

* Greenwashing litigation risk where biodiversity claims
lack evidence.

« Financial sector under pressure to account for
biodiversity-related risks.
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UK Context and Enforcement

UK remains Party to CBD and signatory to GBF — committed
to '30 by 30' target.

« International commitments #z domestic legal duties unless
incorporated.

« Post-Brexit: Not necessarily bound by EU Habitats or Birds
Directives --> see UK-EU Trade and Cooperation Agreement

« Section 40 Natural Environment and Rural Communities Act
2006

e Environment Act 2021

« OEP (Office for Environmental Protection) monitors
compliance and can enforce through environmental review.




OEP Powers and Enforcement
Mechanisms

« OEP monitors government progress on
Environmental Improvement Plans (EIPs).

« Investigates serious failures to comply
with environmental law.

« C(Can issue information or decision notices
— but cannot impose fines.

» Limited powers compared to EU
infringement proceedings.

* Primary remedy: Environmental review —
declaratory relief (not penalties).
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Judicial Review and
Accountability

« OEP monitors government progress on Environmental
Improvement Plans (EIPs).

* Investigates serious failures to comply with
environmental law.

« (Canissue information or decision notices — but cannot
impose fines.

« Limited powers compared to EU infringement
proceedings.

* Primary remedy: Environmental review — declaratory
relief (not penalties).
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The Problem: A Crisis of
Delivery

Biodiversity loss continues at
unprecedented rates.

International frameworks (CBD, GBF,
CITES) are strong on ambition, weak on
enforcement.

In the UK: commitments are made, but
outcomes lag behind — progress on ‘30 by
30' off track (OEP, 2024).
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The Shift: Pressure Points
Emerging

« Soft law is finding new life through domestic law and
litigation.

« Climate-biodiversity synergies (e.g., nature-based
solutions in NDCs).

« Corporate accountability rising: Due diligence, TNFD,
greenwashing claims.

« Biodiversity law today = where climate law was 2
decades ago.
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Soft Law, Hard Consequences
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BNG Delivery:
Ssons the first year

BIOFARM

Helping you deliver Biodiversity Net Gain
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BNG Delivery: Mechanisms and Challenges g',, ‘

» Conservation Covenants:
- Uptake rather slow.
- 5SIFNIK 2F WYwSaLRyaArof ¢

initially).

- Still heavily dominated by public sector.

 S106 agreements:
- Lack of standardisation.
- Costs and slow timescales.

RIOFARM - Issues with small oite HU demands.
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« Habitat banks: geographically constrained,;

* LPA Resourcing;

« Challenges to setting up a Habitat Bank/securing a BNG deal:

- Landowner/farming community
reticence and suspicion (IHT etc);

- Uncertainty over stacking, additionality and
long-term implications;

- Food security concerns;
- Dearth of RBs and lack of confidence in them;
- Recent Government rhetoric;
- Developer uncertainty.
BIOFARM + Some novel responses.

N.
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One Year In: Results <§/
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» One study based on Fol requests to !RAggests that, as at February 2025, just 680 hectares -giteffand had
been set aside for BNG, rising to a tdté220 hectaresvhen including private sector (BNG companies).

 The same Fol returns suggested that dyhectaresof on-site BNG were recorded.

« Unofficial (but seemingly accurate) BGS Register run by Bristol Tree?feoamis a total area d620hain habitat
banks, spread across 68 sites nationally (not all that land will yet be allocated of course).

« Only around/% of LPAsurrently have a habitat bank or registered gain site within their administrative area.

« A Defra and NE economic impact assessment in2@redicted that5,428 haof habitat would be generated
through BNG each year. Even if all currently registered habitat banks were being actively enhanced, dmdy still
around half or less of the expected annual habitat creation has been delivered in.Year 1

« Housing completions in 2024 were 217,90 [ | 6 2 dzNXQ& | ALIANY 0A2Yy A& G2 0dz
years in power. Latter equivalent to a minimum land demand of around 7500ha at 40dph.

 The land demand ratio for 10% BNG delivery ranges from between around 0.1 up to 1:1 for the most commor
encountered habitats on development sites (e.g. arable land c.0.1, other neutral grassland c.1:1).

* Thus, discounting any esite BNG other than gardens, a minimum areaarhewhere between 750 and 7500ha of
offaAlS YAIKG 08 YSSRSR lyydz-tte AF [ 02dz2NQa K2dzaA

Mt F O1 2F FYOAGA2Y 2y . A2RAOSNBAGE bSO DI AY2 A SRUSES aI0OKB YSR e BMBA § M
BIQFARM HTT. N3 é[jzt, @mébémwnﬁyzt 0 NB Sr?,2AN:HzYCD2 NH § o
omtwS3dzt F G2NE t2fA0& /2YYAGOMGmmlwmypAr 2y 2y . bD YR [bw{ RIGSR
nc9y It AAK | 2dza A vhdg{ { LB @N HpLIRF G S v



http://www.bristoltreeforum.org/
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One Year In: Results '
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- If a median figure around 4000ha/pa might reasonably be expected, yet only 1220h:e
off-site land is actually known to be allocated to BNG by LPAs after Year 1, thls gives
asSyasS 27T KRMi SYzOKS {WRGSNE Aa OF NJ\IJe)\VEI L

« A recent studyof 503 BN&ompliant planning applications from 120 local planning
authorities in the period April to October 2024 found that about 74% of biodiversity
unit losses to development were proposed to be compensated (at least on paper) by
on-site BNG delivery.

« But only 93ha of orsite BNG was recorded in the Fol returns in the W&CL study?

« LT UKS C2L NBUdzZNya Ay 23/ [Qa aiddzRé | NJ
to both on and oftsite BNG delivery over development applications in Year 1 appeatrs
be about a third to a half of where one might expect it to be.

* How much is due tg exemptions (e.g. NSIPs and househqlder applications) and how
YdzOK A& Rdz2S G2 StA3IA0ES RSOUSt2LIYSYla

5 ¢ Hesketh (et al.) BNG5@0an analysis of 500 BNG compliant planning applications made in 2024. The Environment Paytidarshi2025

Helping you deliver Biodiversity Net Gain



One Year In: Trends and Problems-&e)
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High demand for lowest scoring habitats with highest uplift potentigpically cropland.
Creates potential food security concerns/conflicts and related perception issues.

Measured hectare for hectare, arable land is often genuinely poor for nature, but equally i
2F0SY dzy RSN f 2SR 0@ -3aiAKISS aTS\iiNgR O fof KO O KLILEN

A real danger that this will leave much biodiversity loss unaccountegiday. rare arable
plants and declining farmland birds.

Punitive multipliers and costs associated with-togr habitat creation mean that a lot of BNG
schemes target the easy stuff: e.g. scrub instead of woodland creation;cooolition ONG
rather than speciesich Lowland Meadow.

Watercourse units emerging as a premium product, enhancing the value (including financ
of floodplain land for ofsite BNG delivery.

Punitive distance multipliers not necessarily prohibitive for small HU demaads a
registered gain site in Redcar/Cleveland has been used to deliveite@BBNG for 12
developments as far afield as Fareham (0.36HU scrub and ditch) and Colchester (0.13HL
mixed scrub)
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One Year In: Trends and Problems (General)
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The Future: Adapt and Learn

The Metric really needs revision to better reflect r@arld biodiversity values.
LYLINRPODAY3I AlG 62y Qi YSI&adz2N>I ofeé g2NASY
at least give everyone better confidence in the values it churns out and in future
outcomes (*IMHQ!).

Lack of adequate oversight oh-site BNG delivery is a serious risk to ldegn

outcomes. As with many commitments secured by planning conditions/S106
agreements, enforcement action is rare and an insufficient deterrent to reneging.

A code of conduct/best practice guidance for and/or better independent vetting o
off-site providers may also be required to ensure confidence, offer comfort to
purchasers and ensure the scheme retains integrity.

Both issues could be addressed by an influx of better resourced and better
gualified BNG practitionersespecially into the LPAsout that requires £££.

Additionality rules are they fair?




The Future: Realorld Outcomes (What Can We Expect?)
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« Given huge variation in the quality of ecological expertise within both the
consultancy industry and LPAs, and poor regulation of standards, the
emergence of a standardised system for measuring ecological value
Y)\u)\EIIu)\zy ' YR O2YLISyaldagAzy Aa | N
shame the system Is not better.

* The surge In large new habitat enhancement sites (such as 2 T ISIBINC a
Farm) and new and better incentives to take ngroductive farmland out of
subsidised intensive cultivation, has to be a good thing for nature
conservation generally.

« BNG has definitely brought about a steghange in how early and how
seriously developers view ecological constraints and the mitigation hierarch
LU KI A0Sy | FTAYLlF YOALI f AYOSYiUA@:
hierarchy, whereas arguably, due to impotent policy and legislation, there
was In effect only a moral one before.
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Final Thoughts:
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Questions
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Nature recovery and the general
biodiversity duty

Jenny Wigley KC
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In two parts:

- Update on where we are with the general biodiversity duty and

nature recovery under the Environment Act 2021

« Then whizz through introduction to the strategic scale nature
recovery provisions under the Planning and Infrastructure Bill (in

preparation for the Panel discussion)
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The General Biodiversity Duty (1)

Section 40 of the Natural Environment and Rural Communities Act 2006 as
amended by s.102 Environment Act 2021 (in force from 1 Jan 2023)

Public authority duty ‘from time to time’ to consider what action it can
properly take consistent with the proper exercise of its functions, to further
the general biodiversity objective (i.e the conservation and enhancement of
biodiversity in England) (first time by 1 Jan 2024, then at least every five
years)

See New Forest National Park Authority v. SSHCLE025] EWHC 726 (Admin)
(paras 57 to 87) on caselaw on meaning in other contexts of duty ‘to seek to
further’ and ‘conserve and enhance’
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The General Biodiversity Duty (2)

« After consideration (unless it concludes no new action it can

properly take) it must determine policies and specific objectives for

taking action and then take that action (“as soon as practicable”

after consideration above)

« This requirement can be satisfied (to any extent) by revising any
existing policies and specific objectives for taking action to further

the general biodiversity objective.

Ot
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The General Biodiversity Duty - Considerations

When ‘considering’ and ‘determining’ and taking action under s.40:

« Duty to have regard to any relevant local nature recovery strategy (prepared by

authorities appointed by Secretary of State)

- Duty to have regard to any relevant species conservation strategy or protected

site strategy prepared by Natural England

« Statutory guidance prepared by Secretary of State — published in May 2023
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Plans and Strategies for Nature Recovery

« Nature Recovery Strategies (by authorities appointed by Secretary of State)
(s.105 to 106) — to include ‘statement of biodiversity priorities’ and local

habitat map.

« To be informed by National Habitat Map (prepared by Secretary of State)
(s.107)

« Species Conservation Strategies (by Natural England) (s.109)

« Protected Site Strategies (by Natural England) (s.110)

Ot



Progress on the Plans and Strategies for
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Nature Recovery

National Habitat Map — Living England map developed by Natural England

through Defra’'s Natural Capital and Ecosystem Assessment programme

Nature Recovery Strategies to be developed by County / Unitary
authorities and mayoral — statutory guidance published March 2023 - and
see The Environment (Local Nature Recovery Strategies) (Procedure)

Regulations 2023

West of England Mayoral Combined Authority has done first LNRS -
launched by West of England Nature Partnership on 7 Nov 2024
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determine
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monitoring

 Section 40A Natural Environment and Rural Communities Act 2006 as inserted

by s.103 Environment Act 2021

« Duty on local authorities to publish biodiversity reports containing summary of

o Action taken,
o Plans made,
0 Quantitative data

« Duty on local planning authorities also to publish information on biodiversity

gain plans under planning conditions (Sch 7A TCPA 1990) and future plans
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The General Biodiversity Duty - reporting (2)

 First end date for reporting period no later than 1 January 2026

 First biodiversity report must be published within 12 weeks of end of

reporting period

* Thereafter every 5 years

V) »
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Development and Strategic Scale Nature Recovery

The Planning and Infrastructure Bill proposals

V) »
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Outline of the current position — key issues -
habitats — an example:

Protected sites vulnerable to harm from nutrients in waste-water

 Protected sites vulnerable to harm from water abstraction

« Under Habitats Regulations, development in large areas near these sites likely
cumulatively to have ‘significant effects’ such that Appropriate Assessment is
required

« Appropriate Assessment required to demonstrate net impact and mitigation to ensure
no adverse effect on integrity of the protected site

« Lack of available mitigation measures has led to stalling of developments and
effective moratoriums, thwarting delivery

« Issue highlighted in Fry — SC judgment awaited.
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Outline of the current position — key issues
— protected species

 Detailed surveys often required where on-site habitat likely to

support
- Have to be carried out at certain times of the year

« Canresult in need for on-site mitigation measures and/or need for

licence from Natural England and often further surveys

» Perceived cause of additional cost and delays to development

V) »
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What do the reforms hope to achieve?

Planning Reform Working Paper published in Feb

« Main purpose - to assist in removing hurdles to the delivery of 1.5 Million
homes and determination of 150 significant infrastructure projects in this

Parliament.

» Deal with environmental harms at source on a strategic scale and achieve

better environmental outcomes alongside development growth.

« Win win.... Or cakeist?
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Overview of what is proposed

Amendments to Habitat Regulations and the Wildlife and Countryside Act
requiring impacts to be disregarded or licences deemed granted in specified
circumstances (i.e where commitment to pay under a relevant EDP) (also note
inclusion of RAMSAR sites)

Environmental Delivery Plans to be prepared by Natural England and made by

Secretary of State

Establishment of a Nature Restoration Fund and mechanism to secure
contributions (nature conservation levy) from developers to fund the actions

identified in the Environmental Delivery Plan
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Precedents relied on

District Level Licensing for Great Crested Newts

Provision of Suitable Alternative Natural Greenspace (SANGSs)

Marine Recovery Fund

CIL framework
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What is proposed re EDPs ? (1)

Environmental Delivery Plans to set out in relation to an area and type(s) of development:

The environmental features likely to be negatively affected by the development

The conservation measures that are to be taken by or on behalf of NE to protect those

environmental features

The amount of nature restoration levy payable by developers to NE to cover the cost of

those conservation measures

The environmental obligations in relation to that development that are discharged,

disapplied or modified if the levy is paid by the developer
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What is proposed re EDPs ? (2)

« EDPs can include combination of mitigation and compensation, as well as

onsite measures

- EDPs will have flexibility to diverge from the application of the mitigation

hierarchy

« Requirements as to reasoning and monitoring measures that must be

included along with charging schedules

« Consultation duties and specified matters to be taken into account
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What is proposed re EDPs ? (3)

Draft EDP prepared by NE will only come into force if ‘made’ by the Secretary of
State

Can only be ‘made’ if Secretary of State considers the EDP passes the ‘overall
improvement test' i.e if “conservation measures are likely to be sufficient to
outweigh the negative effect, caused by the environmental impact of the

development, on the conservation status of each identified environmental feature”

Requirement to revoke subsequently if SoS no longer considers that the EDP passes

the overall improvement test
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What is proposed re EDPs ? (4)

« CPO powers for NE for land required in connection with taking a

conservation measure

« Other public authorities’ duty to co-operate with NE (provision of

information, assistance in preparation and implementation of EDP)

- E.gimposition of conditions on planning permissions at request of
NE as part of EDP

Ot
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What is proposed re EDPs ? (5)

« Scope for JR — six-week time limit from date of publication of EDP,
or decision not to make EDP, or decisions on amendment or

revocation.

« No effect on continued application of BNG (at least for now)

 Intention is that some EDPs will be developed in parallel with

passage of the Bill so some ready to go at Royal Assent

Ot
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What is proposed re the levy?

« EDP can provide (with reasons) that payment of levy is mandatory
« Detail of levy to be set out in Nature Restoration Levy Regs

« SoS must ensure overall purpose that costs can be funded (wholly or partly by developer

in a way that does not make the development economically unviable

« Regs to include a right of appeal on question of fact as to calculation of amount of levy

payable
* Regstoinclude collection and enforcement provisions

« Will require NE to spend the levy on the specified conservation measures
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Will it work by removing barriers to
development delivery (1)?

« Uncertain how quickly EDPs can be in place - idea is to develop in
parallel with progress of the Bill but unlikely to be a quick fix

« Complex issues to resolve —dependent on resources of NE
* Uncertainty re: viability issues and funding

« Potential for unfairness at individual site level (lack of individual site

assessment so likely lack of proportionality of levy amount to harm

caused)
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development delivery (1)?

« Where levy is mandatory — removes flexibility to deal with issues at
a site level, can stifle innovation and neutralize any site-specific
advantage (both practical and ecological)

« But difficult to see how EDP and charging schedule can be properly
planned and developed without levy being mandatory

« Complexity in collection and enforcement — see CIL!

Ot
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environmental protections (1)?

« Statement of Angela Rayner under s.20 Environment Act 2021 - “Bill
will not have the effect of reducing the level of environmental
protection provided for by any existing environmental law”

« Duty on SoS not to ‘make’ EDP and to revoke EDP if not satisfied
“conservation measures are likely to be sufficient to outweigh the
negative effect, caused by the environmental impact of the
development, on the conservation status of each identified
environmental feature”

« BUT EDP only required to be revisited at mid point

Ot



-
LANDMARK

Will it work by achieving better T
environmental protections (2)?

AND - amendment to regulation 9 of the Habitats Regulations to ensure that

the duties in reg 9 to ‘secure compliance with the Directives’ and to ‘have
regard to the Directives’ do not apply to functions exercisable in relation to
Part 3 of the Planning and Infrastructure Act 2025;

the requirements of appropriate assessment of plans under reg 63 do not

apply to Environmental Delivery Plans or any conservation measures under
them.

AND:

Express provision to depart from mitigation hierarchy and to allow for harm to
occur if compensated elsewhere.
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Overall Verdict

?

For our Panel discussion.......
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12.15 - 13.00
Panel Discussion - The

Planning and Infrastructure
Bill and Species Protection

Jenny Wigley KC, Richard Turney KC and Dominic Woodfield

Dy
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13.00 = 13.50

Lunch
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Rewilding: legal problems

a

Sian McGibbon
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Key Issues

* Legal requirements...
X0 e
species

Q< O

 Subsidies

 Legal protection for wild land
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Legal requirements by land status...

* Any ‘operation’ within an SSSI will require consent from Natural
England or Natural Resources Wales

« Any ‘plan or project’ which will impact the conservation objectives of
an SAC or SPA will require an appropriate assessment

 Specific protections for individual habitats (including peatland,
coastal saltmarsh and shingle, hedgerows, limestone pavement...)

V) »
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Legal requirements by activity...

« Planning permission will be required for any ‘development’ including
material change of use.

* For works involving changes to drainage, consider whether consents are
required from:

« The Environment Agency;
« The appointed local flood authority.

* Reintroduction of species engages a range of species-specific
requirements...
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Legal requirements by species...

Species listed as an
‘invasive alien under

Species listed in

Species not ordinarily Schedule 9 of the Species listed under

Dangerous Wild
Animals Act 1976

resident in or regular
visitor to the UK

All species of fish the Invasive Alien

Wildlife & Countryside

Act 1981 Species Regulations
4 N\ 4 N\
Includes not only (
N . Query whether the
ﬁﬁ;ﬂjﬁg‘oﬁ]ﬂ:ﬁg nfc?r Licence required under Licence required under | aelrg?;;:;it(ﬁ.gl' svxlr:l::y spegies is apprppriate
water Wildlife and Country Act 1981 Wildlife and Country Act 1981 native herbivores (e.g. in arc;?evz:ltldll;]g
elk, bison) project...
. J . J
4 N\ 4 N\
Licence required under
Licence required under the Invasive Alien
— Dangerous Wild — Species (Enforcement
Animals Act 1976 and Permitting) Order
2019
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Legal requirements by species...

Species protected under

Species listed in Habitats

Schedule 5 Wildlife and Directive (Schedule 2,

Country Act 1981

Schedule 4, or Annex IV(a

4 ) 4 4 )
Examples include the
Licence required to Pine Marten (recoverin Licence required under
capture, take, or possess in Scotland but unlikel the Habitats Directive to
a specimen to naturally recolonise possess or transport
Southern England)
. J . . J
4 )
t SN¥AaaArzy| NBIjdzA NER G2
Ol I_AJ['J dzZNBE a Ll OAYSya TNRBY
UKS oAt R T2NI NBtSlIas Ay |
NEgAt RAYy3A LINR2SOIU
J
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Subsidies

 The Basic Payment Scheme has been discontinued
 Direct Payments will be phased out between 2024 to 2027

 Alternative sources of subsidy:

* Newly enhanced ‘Countryside Stewardship Scheme’;
- Landscape Recovery Scheme;

 Sustainable Farming Incentive Scheme;

« Sustainable Farming Scheme (in Wales).
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Legal protection for wild land

 Legally bringing environmental targets under Part 6 Environment Act 2021
« Conservation covenants under Part 7 Environment Act 2021
A statutory covenant must (among other things):

« Contain a ‘qualifying’ provision (requiring a landowner or public body to do or
refrain from doing a specified activity on the land);

- Have a conservation purpose;

- Be intended by the parties to be for the public good.

« Enforceable by the courts (injunctive relief and / or damages).

Ot
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Downstream emissions and
ecological impacts

r- )
a

Richard Turney KC
(Chair)
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“Downstream” emissions and
biodiversity

* Finch and its wider impacts
* The relationship with Habitats assessments
 Sufficiency of EIA processes

* Future changes: EORs, EDPs, etc.
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EIA Regulations

Town and Country Planning (Environmental Impact Assessment) Regulations
2017/571 provides....

reg. 4 Environmental impact assessment process

(2) The EIA must identify, describe and assess in an appropriate manner, in light of each

individual case, the direct and indirect significant effects of the proposed development on
the following factors—

(b) biodiversity, with particular attention to species and habitats protected under any law
that implemented Directive 92/43/EEC2 and Directive 2009/147/EC3;

(c) ...climate...
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Finch - the issue

Q: Are the climate effects of burning refined
hydrocarbons derived from the proposed oil well
“indirect significant effects of the proposed
development on... climate”?

A: Yes.




SC majority judgment

133. The first difficulty with this approach is that it is unclear how the decision-
making authority is supposed to judge whether the existence or nature of the
intervening stages between the extraction of the oil and the ultimate generation of
emissions is such as to render the connection between them insufficiently close. Is
the number of intervening stages supposed in itself to be important? Does the nature
of these stages matter and, if so, how? Is the geographical distance between the
project site and the places where the GHG emissions will take place supposed to be a
relevant consideration and, if so, why? What else, if anything, would be relevant in
making a judgment that there was or was not a “sufficient causal connection”?
Without any criteria to answer these questions, developers and decision-making
authorities are left completely adrift. If the idea is that it is for each decision-maker to
decide for itself what factors to treat as relevant, this is not a reasonable
interpretation of the EIA Directive. As discussed earlier in this judgment, it would be a
recipe for unpredictable, inconsistent and arbitrary decision-making.
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134. There is another fundamental problem with this approach. It is not just that it
is intolerably vague. Considering the questions that | have posed above shows that
it rests on a false premise. The fact that there is a series of intervening stages
between the extraction of the oil and the ultimate generation of emissions does
not itself provide any rational basis for denying that the two are causally linked. If
there is a clear and inexorable causal path from event X to event Y, then Y is an
effect of X. The number of intermediate steps along the way, the nature of those
steps and the fact that Y occurs far away from X does not alter or affect that
conclusion.
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Kilkenny Cheese

« |Impacts of dairy farm GHG emissions from new cheese factory

 “Beyond this, however, proof of causality such [as] would satisfy
the requirements of the EIA in respect of ‘direct and or indirect
significant environmental effects’ remains entirely elusive,
contingent and speculative”

» Consistent withratioof Hk p e j




LANDMARK

CHAMBERS

What does this mean for biodiversity
impacts?

 In hydrocarbon extraction, the effect of scope 3 emissions
on non-climate factors

 |n other cases, whether the ratio of Finch with respect to
downstream emissions applies equally to other emissions,
and other receptors.
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Habitats Regulations context

Assessments under the Habitats Regulations have tended to be more
mindful of indirect effects e.g.:

- Recreational impacts on the Thames Basin Heaths and other
sites

- Nutrient emissions from STWs
- Nitrogen deposition in Ashdown Forest

- Water abstraction in Horsham

Ot
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Themes of Habitats issues

» Contributions of new development to existing issues

* |In some cases, emitter is subject to separate
consenting/permitting/Habitats Regs related controls

« |Impacts occurring some distance away from site
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Lacunae?

* Impacts on biodiversity where no protected site

« |Impacts from products and processes downstream
 Biodiversity consequences of climate change
 International impacts

« Raw materials
* Fuel
 Agricultural practices
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New approach to assessment

Causal link rather than direct link

Irrelevant that further process requires
consent/permit

Must not be speculative

* Must be significant
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EORs, EDPs, etc

« Environmental Outcomes Reports may focus attention on wider,
diffuse, impacts

- EDPs may simultaneously draw attention away from site specific
impacts on ecological receptors

« Still fundamental problems about what the planning decision-maker
does with the “downstream” impacts: reasons to refuse consent, or
just for information?
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14.50 — 15.00

Questions
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15.00 = 15.20

Refreshments
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Habitats case law update

Dr Ashley Bowes
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Transport Action Network [2024] EWHC 2885 (Admin)

« Challenge to A66 DCO

« Accepted harm to blanket bog SAC

« |ISSUE: can ...

« (a) public safety (by reducing accidents); and

« (b) human health (by improved connectivity) ...

« amount to IRPOI under reg.64 if not directly connected to purpose of the project?
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Transport Action Network [2024] EWHC 2885 (Admin)

 ANSWER:

« (a) In substance a challenge to weight attached to health and safety considerations.
They may only be challenged on Wednesburygrounds (@ 28);

« (b) Cannot be said to be irrational to find the health and safety issues overrode the
limited impact on blanket bog SAC feature (@ 30) so not even arguably unlawful.

« Decision on permission only but useful analysis.
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Derry City [2024] NIKB 84

« Challenge to Mineral Prospecting Licenses (“MPLs")

* No screening or appropriate assessment undertaken prior to grant of licenses by the
Department

» Licenses subject to conditions which prevented work within or in close proximity to Euro
sites without notification. Upon notification, an AA was then undertaken.

« ISSUE: Did that iterative process comply with the Regulations?
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Derry City [2024] NIKB 84

ANSWER:

« (@) Wallonie and Commission v UKestablish that an assessment must be undertaken for
sequential activities when the effects were “sufficiently identifiable” (@ 155).

« (b) That threshold was met here and so grant of MPLs without appropriate assessment in
breach of Regulations.

* N.b. — Habitats Directive also requires assessment at earliest possible stage,see Inter-
Environnement Wallonie [2020] Env L.R. 9 @ [143].
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Ward [2024] EWHC 1780 (Admin)

« Challenge to refusal of planning permission for residential development.

« Concerned impact of water abstraction on a nearby SPA (commonly referred to as
‘water neutrality’ issue).

« ISSUE: did retrospective nature of development excuse the water neutrality issue
because it would preserve the status quo?
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Ward [2024] EWHC 1780 (Admin)

 ANSWER:

« (@) Inspector was rationally entitled to treat theissueqg h " Xcnt gcf { "aseeqwp Vg
akintoy k oowpg"htgo"r (@S@)pkpi "eqpvtgnX"

« (b) Supported by NE's Advice that the focus was on whether developmentwasy p q v "
ewttgpvn{"rgtokvvgf X"

« Arguably, Inspector was too generous to even treat unauthorised but immune
developmentasbeingy cnt gcf { " ceeqgwpvgf "hqgt X" €"
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CG Fry [2024] EWCA Civ 730

« Concerned impact of nutrient loading on sensitive wetland sites via increase waste water
(commonly referred to as the ‘nutrient neutrality’ issue).

« Challenge to refusal to discharge conditions on reserved matters approval.
* None of the conditions related to waste water.

« ISSUE: Did Habitat Regulations apply to other planning authorisations outside of the grant
of planning permission.
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CG Fry [2024] EWCA Civ 730

 ANSWER:

« (a) Yes —Reqg.70 w ¢ mg pXReg.b8/means assessment provisions apply to subsequent
planning approvals (@ 85)

« (b) Approval of final reserved matters is the X o r n g o f pywekk Xallowipg development
to proceed (@ 86)

« But UKSC heard appeal in February and judgment is awaited, so watch this space ...
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Bradbury [2024] EWCA Civ 489

« Challenge to planning permission for new covered area on sheep farm

* Revised appropriate assessments were not before Committee when it resolved to grant
permission — scope of delegation not wide enough to cover substantive reconsideration
— so breach of Reg.63.

« |ISSUE: Could s.31 Senior Courts Act be relied upon to correct breach of Habitats
Regulations?
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Bradbury [2024] EWCA Civ 489

ANSWER:

« (@) Yes — conditions imposed materially identical to those recommended by AA

« (b) Rejected notion that Committee might have imposed additional or different
conditions (@ 84)

* n.b. No suggestion of higher hurdle for breach of EU derived legislative provisions
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So where next ...

« Environmental Outcome Report Consultation 2023 (response awaited)

* Nature Recovery White Paper:

- Moving away from a project-level of assessment

- Some form of strategic body to identify and delivery action to address
environmental impacts, funded by developer contributions.

- Legislative change proposed, to scope-out impacts covered by delivery plan from
assessment.

- Similar to SANGs, funded via developer contributions in the TBHSPA.
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Future battlegrounds ...

Consistent with Dutch Nitrogen [2019] Env LR 27?

(a) programmatic/strategic approach fine BUT no reasonable scientific doubt about
effectiveness.

(b) future avoidance measures cannot be taken into account if effectiveness uncertain
(e.g. because not yet carried out or not possible to be scientifically certain about effects).

If not, what about non-regression rule in Trade and Co-operation Agreement (20 May
2021)?
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15.50 - 16.30
Panel Discussion
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16.30

Networking

Drinks and canapés

Dy
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