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Introductory remarks

Lord Carnwath 



Biodiversity: international obligations

A Legal Framework in Flux

Joel Semakula



• 1 million species at risk of extinction (IPBES, 2019).

• Biodiversity loss = not just an ecological issue, but a legal 

one.

• Law shapes how we use, protect, and share nature.

• Environmental lawyers play a crucial role:

•  Translating international commitments into action

•  Holding decision-makers and corporates to account

Introduction 

5

• Today’s Focus:

• 1️⃣ Key international frameworks and their legal character

• 2️⃣ The implementation gap and enforcement challenges

• 3️⃣ Emerging trends: climate-biodiversity intersections, corporate accountability, litigation.



 Convention on Biological Diversity (CBD): 
Conservation, sustainable use, benefit-sharing.

 Kunming-Montreal Global Biodiversity Framework 
(GBF): Targets for 2030, including '30 by 30'.

 CITES: Regulates trade in endangered species.

 CMS: Protects migratory species across borders.

 UNCLOS & BBNJ Treaty: Biodiversity beyond national 
jurisdiction — new high seas protections.

Core International Frameworks 
on Biodiversity



• CBD: Broad, qualified obligations (“as far as possible” 

and ”as appropriate”).

• GBF: Ambitious targets (e.g., '30 by 30'), but non-

binding — political, not legal obligations.

• CITES & CMS: Hard law elements — enforceable duties 

on trade and species protection.

• UNCLOS/BBNJ: Treaty-based marine biodiversity 

governance emerging.

• Ÿ Core challenge for lawyers: Distinguishing between 

soft targets and enforceable commitments.

The Nature of Obligations: Binding or 
Just Wishful Thinking?
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• International commitments often lack domestic legal 

force.

• Minimal dispute resolution mechanisms (rare 

arbitration/ICJ use under CBD).

• Heavy reliance on self-reporting and voluntary national 

strategies (NBSAPs).

• UK example: '30 by 30' remains a political ambition, not 

a statutory duty.

• Ÿ Legal accountability limited unless obligations are 

domestically incorporated.

The Implementation Gap

8



• Direct enforceability of CBD/GBF targets rare — but soft 

law can shape outcomes.

• Courts may treat international commitments as relevant 

considerations (e.g., JR context).

• Hybrid climate-biodiversity claims emerging — invoking 

both human rights and soft law.

• Global trend: Soft law increasingly leveraged as 

interpretive aid and procedural lever.

Litigation and the Influence of Soft 
Law

9



• GBF 2030 targets (e.g., '30 by 30') gaining 

political traction.

• National Biodiversity Strategies (NBSAPs) 

being revised to reflect GBF targets.

• Ÿ Pressure mounting to translate targets 

into domestic law and policy.

• Ÿ Risk of 'implementation gap' persisting 

without legal backing.

Emerging Development and 
Pressures



• Nature-based solutions (NbS) in many 

Nationally Determined Contributions 

(NDCs).

• Biodiversity outcomes increasingly 

embedded in climate law strategies.

• Hybrid litigation: Biodiversity loss framed 

as undermining climate obligations.

Climate-Biodiversity 
Intersections



• EU Corporate Sustainability Due Diligence Directive 

(CSDDD) — biodiversity in scope

• Taskforce on Nature-related Financial Disclosures 

(TNFD): growing uptake

• Greenwashing litigation risk where biodiversity claims 

lack evidence.

• Financial sector under pressure to account for 

biodiversity-related risks.

Corporate Accountability and 
Disclosure



• UK remains Party to CBD and signatory to GBF — committed 

to '30 by 30' target.

• International commitments ≠ domestic legal duties unless 
incorporated.

• Post-Brexit: Not necessarily bound by EU Habitats or Birds 
Directives --> see UK-EU Trade and Cooperation Agreement 

• Section 40 Natural Environment and Rural Communities Act 
2006

• Environment Act 2021 

• OEP (Office for Environmental Protection) monitors 
compliance and can enforce through environmental review.

UK Context and Enforcement



• OEP monitors government progress on 
Environmental Improvement Plans (EIPs).

• Investigates serious failures to comply 
with environmental law.

• Can issue information or decision notices 
— but cannot impose fines.

• Limited powers compared to EU 
infringement proceedings.

• Primary remedy: Environmental review — 
declaratory relief (not penalties).

OEP Powers and Enforcement 
Mechanisms



• OEP monitors government progress on Environmental 
Improvement Plans (EIPs).

• Investigates serious failures to comply with 
environmental law.

• Can issue information or decision notices — but cannot 
impose fines.

• Limited powers compared to EU infringement 
proceedings.

• Primary remedy: Environmental review — declaratory 
relief (not penalties).

Judicial Review and 
Accountability



• Biodiversity loss continues at 

unprecedented rates.

• International frameworks (CBD, GBF, 

CITES) are strong on ambition, weak on 

enforcement.

• In the UK: commitments are made, but 

outcomes lag behind — progress on '30 by 

30' off track (OEP, 2024).

The Problem: A Crisis of 
Delivery



• Soft law is finding new life through domestic law and 

litigation.

• Climate-biodiversity synergies (e.g., nature-based 

solutions in NDCs).

• Corporate accountability rising: Due diligence, TNFD, 

greenwashing claims.

• Biodiversity law today = where climate law was 2 

decades ago.

The Shift: Pressure Points 
Emerging



ҵUqhv"ncy"ecp"jcxg"jctf"eqpugswgpegu0"Vjg"swguvkqp"ku<"ctg"yg"fqkpi"gpqwij"vq"

ocmg"vjqug"eqpugswgpegu"tgcnAҶ

Soft Law, Hard Consequences



BNG Delivery:

5ƻƳƛƴƛŎ ²ƻƻŘŦƛŜƭŘ

Lessons from the first year 



BNG Delivery: Mechanisms and Challenges

• Conservation Covenants: 

 - Uptake rather slow.

 - 5ŜŀǊǘƘ ƻŦ ΨwŜǎǇƻƴǎƛōƭŜ .ƻŘƛŜǎΩ όŀǘ ƭŜŀǎǘ  
  initially). 

 - Still heavily dominated by public sector. 

• S106 agreements:

 - Lack of standardisation.

 - Costs and slow timescales.

 - Issues with small off-site HU demands. 



YŜȅ /ƘŀƭƭŜƴƎŜǎ ŀƴŘ LƴŘǳǎǘǊȅκaŀǊƪŜǘ wŜǎǇƻƴǎŜǎ

• {ǳǇǇƭȅ ƻŦ ΨŀǾŀƛƭŀōƭŜ ǘƻ ōǳȅΩ .bD ǳƴƛǘǎΤ
• Habitat banks: geographically constrained; 
• LPA Resourcing; 
• Challenges to setting up a Habitat Bank/securing a BNG deal:
 - Landowner/farming community    
  reticence and suspicion (IHT etc);
 - Uncertainty over stacking, additionality and  
  long-term implications;
 - Food security concerns;
 - Dearth of RBs and lack of confidence in them;
 - Recent Government rhetoric;
 - Developer uncertainty.
• Some novel responses.



One Year In: Results

• One study based on FoI requests to LPAs1 suggests that, as at February 2025, just 680 hectares of off-site land had 
been set aside for BNG, rising to a total 1,220 hectares when including private sector (BNG companies).

• The same FoI returns suggested that only 93 hectares of on-site BNG were recorded.
• Unofficial (but seemingly accurate) BGS Register run by Bristol Tree Forum2 records a total area of 2620ha in habitat 

banks, spread across 68 sites nationally (not all that land will yet be allocated of course). 
• Only around 7% of LPAs currently have a habitat bank or registered gain site within their administrative area. 
• A Defra and NE economic impact assessment in 20193 predicted that 5,428 ha of habitat would be generated 

through BNG each year. Even if all currently registered habitat banks were being actively enhanced, then still only 
around half or less of the expected annual habitat creation has been delivered in Year 1.

• Housing completions in 2024 were 217,9114 Φ [ŀōƻǳǊΩǎ ŀǎǇƛǊŀǘƛƻƴ ƛǎ ǘƻ ōǳƛƭŘ оллΣллл ƘƻƳŜǎ ŀ ȅŜŀǊ ŦƻǊ ƛǘǎ ŦƛǊǎǘ ŦƛǾŜ 
years in power. Latter equivalent to a minimum land demand of around 7500ha at 40dph.

• The land demand ratio for 10% BNG delivery ranges from between around 0.1 up to 1:1 for the most commonly 
encountered habitats on development sites (e.g. arable land c.0.1, other neutral grassland c.1:1).

• Thus, discounting any on-site BNG other than gardens, a minimum area of somewhere between 750 and 7500ha of 
off-ǎƛǘŜ ƳƛƎƘǘ ōŜ ƴŜŜŘŜŘ ŀƴƴǳŀƭƭȅ ƛŦ [ŀōƻǳǊΩǎ ƘƻǳǎƛƴƎ ǘŀǊƎŜǘ ƛǎ ǘƻ ōŜ ƳŜǘ όƳŜŘƛŀƴ ŦƛƎǳǊŜ пмнрƘŀύ. 

м π  ά[ŀŎƪ ƻŦ ŀƳōƛǘƛƻƴ ƻƴ .ƛƻŘƛǾŜǊǎƛǘȅ bŜǘ Dŀƛƴ ƭŜŀǾŜǎ ǎŎƘŜƳŜ ƳƛǎǎƛƴƎ ǘƘŜ ƳŀǊƪ ŦƻǊ ƴŀǘǳǊŜ ƻƴŜ ȅŜŀǊ ƻƴέ ς ²ƛƭŘƭƛŦŜ ŀƴŘ /ƻǳƴǘǊȅǎƛŘŜ [ƛƴƪ CŜō нлнр
нπ   .Ǌƛǎǘƻƭ ¢ǊŜŜ CƻǊǳƳ ς ǿǿǿΦōǊƛǎǘƻƭǘǊŜŜŦƻǊǳƳΦƻǊƎ 
о π  wŜƎǳƭŀǘƻǊȅ tƻƭƛŎȅ /ƻƳƳƛǘǘŜŜ hǇƛƴƛƻƴ ƻƴ .bD ŀƴŘ [bw{ ŘŀǘŜŘ мрκмлκнлмф 
п ς 9ƴƎƭƛǎƘ IƻǳǎƛƴƎ {ǳǇǇƭȅ ¦ǇŘŀǘŜ vп ς {ŀǾƛƭƭǎ нл CŜō нлнр

http://www.bristoltreeforum.org/


One Year In: Results

• If a median figure around 4000ha/pa might reasonably be expected, yet only 1220ha of 
off-site land is actually known to be allocated to BNG by LPAs after Year 1, this gives a 
ǎŜƴǎŜ ƻŦ Ƙƻǿ ƳǳŎƘ Ψƻƴ-ǎƛǘŜΩ ŘŜƭƛǾŜǊȅ ƛǎ ŎŀǊǊȅƛƴƎ ǘƘŜ ŎŀƴΦ 

• A recent study5 of 503 BNG-compliant planning applications from 120 local planning 
authorities in the period April to October 2024 found that about 74% of biodiversity 
unit losses to development were proposed to be compensated (at least on paper) by 
on-site BNG delivery.

• But only 93ha of on-site BNG was recorded in the FoI returns in the W&CL study? 
• LŦ ǘƘŜ CƻL ǊŜǘǳǊƴǎ ƛƴ ²ϧ/[Ωǎ ǎǘǳŘȅ ŀǊŜ ǊŜǇǊŜǎŜƴǘŀǘƛǾŜΣ ǘƘŜƴ ǘƘŜ ǘƻǘŀƭ ƘŜŎǘŀǊŀƎŜ ŀƭƭƻŎŀǘŜŘ 

to both on and off-site BNG delivery over development applications in Year 1 appears to 
be about a third to a half of where one might expect it to be.

• How much is due to exemptions (e.g. NSIPs and householder applications) and how 
ƳǳŎƘ ƛǎ ŘǳŜ ǘƻ ŜƭƛƎƛōƭŜ ŘŜǾŜƭƻǇƳŜƴǘǎ ǎƻƳŜƘƻǿ ŜǎŎŀǇƛƴƎ ǘƘŜ .bD ΨƴŜǘΩΚ 

  5 ς Hesketh (et al.) BNG500 ς an analysis of 500 BNG compliant planning applications made in 2024. The Environment Partnership, March 2025



One Year In: Trends and Problems (On-Site)

• 5ŜǾŜƭƻǇŜǊǎ ǘǊȅƛƴƎ ǘƻ ŘŜƭƛǾŜǊ ŀǎ ƳǳŎƘ .bD ƻƴπǎƛǘŜ ŀǎ ǇƻǎǎƛōƭŜΦ 

• .bD ǇǊŀŎǘƛŎŜ ƎǳƛŘŀƴŎŜ ŀƭǎƻ ŎƻƳǇŜƭǎ ǘƘŜƳ ǘƻ Řƻ ǘƘƛǎΣ ŀǎ ŘƻŜǎ ǘƘŜ 
ƳƛǘƛƎŀǘƛƻƴ ƘƛŜǊŀǊŎƘȅΦ

• .ǳǘΥ ƭƛǘǘƭŜ ǎŎǊǳǘƛƴȅ ŀƴŘ ƻǾŜǊǎƛƎƘǘ ƻŦ ƻƴπǎƛǘŜ .bD ŘŜƭƛǾŜǊȅΦ 
9ƴŦƻǊŎŜƳŜƴǘ ƛƴŀŘŜǉǳŀǘŜ ŀƴŘ [t!ǎ ǳƴŘŜǊπǊŜǎƻǳǊŎŜŘΦ bƻ ƴŜŜŘ ǘƻ 
ǊŜƎƛǎǘŜǊ Ƴƻǎǘ ƻƴπǎƛǘŜ .bD ς ǊŜƭƛŜǎ ƻƴ ǘǊŀŘƛǘƛƻƴŀƭ ǇƭŀƴƴƛƴƎ 
ŜƴŦƻǊŎŜƳŜƴǘΦ 

• ¢ŜƳǇǘŀǘƛƻƴ ǘƻ Ǉƭŀȅ ǘƘŜ ǎȅǎǘŜƳ ǘƻ ƳŀƪŜ ǘƘŜ ƴǳƳōŜǊǎ ΨŦƛǘΩΦ 

• 9ǾŜƴ ǿƘŜǊŜ ŜȄŜŎǳǘŜŘ ǇǊƻǇŜǊƭȅ ŀƴŘ ŦǳƭƭȅΣ ƻƴπǎƛǘŜ ŘŜƭƛǾŜǊȅ ǘȅǇƛŎŀƭƭȅ 
ōŜƴŜŦƛǘǎ ƻƴƭȅ ŀ ǾŜǊȅ ǊŜǎǘǊƛŎǘŜŘ ǊŀƴƎŜ ƻŦ Ƙŀōƛǘŀǘǎ ŀƴŘ ǎǇŜŎƛŜǎΦ

• hǾŜǊŀƭƭΣ ǘƘŜ ǿŜƛƎƘǘƛƴƎ ǘƻǿŀǊŘǎ ƻƴ ΨƻƴπǎƛǘŜΩ Ƴŀȅ ƴƻǘ ōŜ ŘŜƭƛǾŜǊƛƴƎ 
ōŜǎǘ ƻǳǘŎƻƳŜǎ ŦƻǊ ōƛƻŘƛǾŜǊǎƛǘȅΦ  



One Year In: Trends and Problems (Off-Site)

• High demand for lowest scoring habitats with highest uplift potential - typically cropland. 
• Creates potential food security concerns/conflicts and related perception issues. 
• Measured hectare for hectare, arable land is often genuinely poor for nature, but equally it is 
ƻŦǘŜƴ ǳƴŘŜǊǾŀƭǳŜŘ ōȅ ǘƘŜ aŜǘǊƛŎ ǿƘƛŎƘ Ƙŀǎ ŀ ΨƻƴŜ-ǎƛȊŜ Ŧƛǘǎ ŀƭƭΩ ŀǇǇǊƻŀŎƘ ǘƻ ƛǘΦ  

• A real danger that this will leave much biodiversity loss unaccounted for ς e.g. rare arable 
plants and declining farmland birds. 

• Punitive multipliers and costs associated with top-tier habitat creation mean that a lot of BNG 
schemes target the easy stuff: e.g. scrub instead of woodland creation, poor-condition ONG 
rather than species-rich Lowland Meadow. 

• Watercourse units emerging as a premium product, enhancing the value (including financially) 
of floodplain land for off-site BNG delivery.

• Punitive distance multipliers not necessarily prohibitive for small HU demands ς e.g. a 
registered gain site in Redcar/Cleveland has been used to deliver off-site BNG for 12 
developments as far afield as Fareham (0.36HU scrub and ditch) and Colchester (0.13HU 
mixed scrub)



One Year In: Trends and Problems (General)
• wŜǎƻǳǊŎŜ ƎŀǇ ς ŜǎǇŜŎƛŀƭƭȅ ǿƛǘƘƛƴ [t!ǎΦ ! ƎƻƻŘ ǎǘŀƴŘŀǊŘ ƻŦ ōƻǘŀƴƛŎŀƭΣ ¦YIŀōκvDL{ ŜȄǇŜǊƛŜƴŎŜ ƛǎ ƴŜŜŘŜŘ 
ǘƻ ōŜ ŀōƭŜ ǘƻ ŀǎǎŜǎǎ .bD ǎǳōƳƛǎǎƛƻƴǎ ǇǊƻǇŜǊƭȅΦ /ƘŜŎƪƛƴƎ ǘƘŜ ǾŜǊŀŎƛǘȅ ƻŦ aŜǘǊƛŎ ŎŀƭŎǳƭŀǘƛƻƴǎ ƛǎ ǘƛƳŜπ
ŎƻƴǎǳƳƛƴƎΦ 

• aŀƴȅ [t!ǎ ƘŀǾŜ ƻƴƭȅ ǇŀǊǘπǘƛƳŜΣ ƎǊŀŘǳŀǘŜ ƭŜǾŜƭΣ ŜŎƻƭƻƎƛǎǘǎΦ {ǳǎǇƛŎƛƻƴ ǘƘŀǘ ǘƘŜ aŜǘǊƛŎ Ƴŀȅ ƘŀǾŜ 
ŜƴŎƻǳǊŀƎŜŘ ŀ ǇŜǊŎŜǇǘƛƻƴ ƻŦ ƭƻǿŜǊ ƴŜŜŘ ŦƻǊ ƘƛƎƘ ƭŜǾŜƭ ƻŦ ŜŎƻƭƻƎƛŎŀƭ ŜȄǇŜǊǘƛǎŜ ƛƴ ǘƘŜ ŜȅŜǎ ƻŦ ǎƻƳŜ [t! 
ōŜŀƴ ŎƻǳƴǘŜǊǎΦ

• aŜǘǊƛŎ ǘƻƻ ƻŦǘŜƴ ǎŜŜƴ ŀǎ ƎƻǎǇŜƭ ŀƴŘ ŀǎ ŀ ǎƘƻǊǘπŎǳǘ ǘƘǊƻǳƎƘ ǎǳōƧŜŎǘƛǾŜ ōǳǘ ƻŦǘŜƴ ƳƻǊŜ ǎŎƛŜƴǘƛŦƛŎŀƭƭȅ Ǌƻōǳǎǘ 
ǾŀƭǳŜ ƧǳŘƎƳŜƴǘǎΦ 

• ²ƘŜǊŜ ǘƘŜǊŜ ƛǎ ŎƻƴǘŜƴǘƛƻƴΣ ŘŜŎƛǎƛƻƴπƳŀƪŜǊǎ όŜΦƎΦ ǇƭŀƴƴƛƴƎ ƛƴǎǇŜŎǘƻǊǎύ ŘƻƴΩǘ ǿŀƴǘ ǘƻ ƎŜǘ ƛƴǘƻ ǘƘŜ ŘŜǘŀƛƭ 
ŀƴŘ ǇǊŜŦŜǊ ǘƻ ǘŀƪŜ ǘƘŜ ƴǳƳōŜǊǎ ŀǘ ŦŀŎŜ ǾŀƭǳŜΦ

• ¢ƘŜ ƭŀŎƪ ƻŦ ǎǳƛǘŀōƭȅ ŜȄǇŜǊƛŜƴŎŜŘ ŀƴŘ ǉǳŀƭƛŦƛŜŘ ǎǘŀŦŦ ƳŜŀƴǎ ǘƘŀǘ ƻŦǘŜƴ ƴƻπƻƴŜ ƛǎ ŎŀǇŀōƭŜ ƻŦ ǘƘƛƴƪƛƴƎ 
ƻǳǘǎƛŘŜ ƻŦ ǘƘŜ aŜǘǊƛŎ ΨōƻȄΩ ŜǾŜƴ ǿƘŜǊŜ ǘƘŜ aŜǘǊƛŎ ǊǳƭŜǎ ŀƴŘ ƎǳƛŘŀƴŎŜ ǎǇŜŎƛŦƛŎŀƭƭȅ ŀƭƭƻǿ ƛǘΦ ¢Ƙƛǎ ǎǘȅƳƛŜǎ 
ŀƳōƛǘƛƻƴ ŦƻǊ ƘƛƎƘŜǊ ŘƛǎǘƛƴŎǘƛǾŜƴŜǎǎ Ƙŀōƛǘŀǘǎ όŘŜǾŜƭƻǇŜǊǎ ǿƛƭƭ ŎƘƻƻǎŜ ǘƘŜ ϥŜŀǎȅ ǊƛŘŜϥΣ ŀǎ ƻǇǇƻǎŜŘ ǘƻ ƛƴǾƛǘƛƴƎ 
ŎƻƴǘŜƴǘƛƻƴύΦ ώ9ȄŀƳǇƭŜϐ

• aŜǘǊƛŎ ŜǊǊƻǊǎ ƻǊ ŦƛŘŘƭŜǎ ŀǊŜ ǊƛŦŜΥ ǘƘŜȅ ƛƴǾŀǊƛŀōƭȅ ƛƴŎƭǳŘŜ ǎǳǇǇǊŜǎǎƛƻƴ ƻŦ ōŀǎŜƭƛƴŜ ŎƻƴŘƛǘƛƻƴǎ ŀƴŘ ǎŜǘǘƛƴƎ 
Ƙŀōƛǘŀǘ ŎǊŜŀǘƛƻƴκŜƴƘŀƴŎŜƳŜƴǘ ǘŀǊƎŜǘǎ ǘƘŀǘ ŀǊŜ ŜŎƻƭƻƎƛŎŀƭƭȅ ƛƳǇƭŀǳǎƛōƭŜ ŀƴŘ ƴŜǾŜǊ ƭƛƪŜƭȅ ǘƻ ōŜ ǊŜŀƭƛǎŜŘΦ 
hŦǘŜƴ ōƻǘƘΦ 

• LƴƘŜǊŜƴǘ Ŧƭŀǿǎ ƛƴ aŜǘǊƛŎΥ мр ȅŜŀǊǎ ŦƻǊ ƎƻƻŘ ǉǳŀƭƛǘȅ [ƻǿƭŀƴŘ aŜŀŘƻǿ ŎǊŜŀǘƛƻƴ ǿƘŜǊŜŀǎ ǘƘŜ ŎƻƴǎŜƴǎǳǎ ƛƴ 
ǇŜŜǊπǊŜǾƛŜǿŜŘ ǎŎƛŜƴŎŜ ǎŀȅǎ ǘŜƴ ǘƛƳŜǎ ǘƘŀǘΦ 

• [ŀŎƪ ƻŦ ŀŎŎƻǳƴǘŀōƛƭƛǘȅ π .ƛƻǎŎŀƴ ƻƴŜ ƻŦ ǾŜǊȅ ŦŜǿ ŎƻƴǎǳƭǘŀƴŎƛŜǎ ŘƻƛƴƎ ƛƴŘŜǇŜƴŘŜƴǘ ǎŎǊǳǘƛƴȅ ƻŦ aŜǘǊƛŎ 
ŎŀƭŎǳƭŀǘƛƻƴǎ ŀƴŘ .bD ŎƭŀƛƳǎΣ ŀƴŘ ǿŜ ŀǊŜ ŦƛƴŘƛƴƎ ƛǘ ŀ ƎǊƻǿǘƘ ǎŜŎǘƻǊΦ 

• 5ŜǾŜƭƻǇŜǊǎ ƻŦǘŜƴ Ŏƻȅ ŀōƻǳǘ ǊŜƭŜŀǎƛƴƎ aŜǘǊƛŎ ŎŀƭŎǎΦ ²Ŝ ŀǊŜ ŦƛƴŘƛƴƎ ƴƻǘ Ƨǳǎǘ ΨƳŀƴȅΩ ōǳǘ ΨƳƻǎǘΩ ǘƻ ōŜ 
ŜǊǊƻƴŜƻǳǎ ƛƴ ǎƻƳŜ ǿŀȅΦ 



The Future: Adapt and Learn

• The Metric really needs revision to better reflect real-world biodiversity values.
• LƳǇǊƻǾƛƴƎ ƛǘ ǿƻƴΩǘ ƳŜŀǎǳǊŀōƭȅ ǿƻǊǎŜƴ ǘƘŜ ƛǎǎǳŜǎ ŀǊƻǳƴŘ ŀŎŎŜǎǎƛōƛƭƛǘȅϝ ōǳǘ ǿƻǳƭŘ 

at least give everyone better confidence in the values it churns out and in future 
outcomes (*IMHO!).  

• Lack of adequate oversight of on-site BNG delivery is a serious risk to long-term 
outcomes. As with many commitments secured by planning conditions/S106 
agreements, enforcement action is rare and an insufficient deterrent to reneging. 

• A code of conduct/best practice guidance for and/or better independent vetting of 
off-site providers may also be required to ensure confidence, offer comfort to 
purchasers and ensure the scheme retains integrity.

• Both issues could be addressed by an influx of better resourced and better 
qualified BNG practitioners - especially into the LPAs ς but that requires £££.

• Additionality rules - are they fair? 



The Future: Real-World Outcomes (What Can We Expect?)

• !ǊŀōƭŜ ƭŀƴŘ ǘƻ hbD ŀƴŘ ǎŎǊǳō ŘŜƭƛǾŜǊǎ ǘƘŜ Ƴƻǎǘ ƴǳƳŜǊƛŎŀƭƭȅ ŀƴŘ 
ŦƛƴŀƴŎƛŀƭƭȅ ǇǊƻŦƛǘŀōƭŜ ǳǇƭƛŦǘ π ŀƴŘ ƛǎ Ŝŀǎȅ π ǎƻ ǘƘŜǊŜΩǎ ƎƻƛƴƎ ǘƻ ōŜ ƭƻǘǎ ƻŦ ƛǘΗ

• {ƛǘŜǎ ǎǳŎƘ ŀǎ {ǘǊŀǿōŜǊǊȅ Iƛƭƭ CŀǊƳ ŀƴŘ YƴŜǇǇ ǎƘƻǿ ǿƘŀǘ Ŏŀƴ ōŜ 
ŀŎƘƛŜǾŜŘ ǘƘǊƻǳƎƘ ǎƛƳǇƭŜ ŀōŀƴŘƻƴƳŜƴǘ ƻŦ ŀǊŀōƭŜ ƭŀƴŘ ŦƻǊ ǘƘƛǊǘȅ ȅŜŀǊǎΦ 
.ǳǘ ƛŦ ŜǾŜǊȅƻƴŜ ŘƻŜǎ ǘƘŀǘΣ ƛǎ ǘƘŜǊŜ ŀƴ ƻǇǇƻǊǘǳƴƛǘȅ Ŏƻǎǘ ŦƻǊ ǊŀǊŜǊΣ ǘǊƛŎƪƛŜǊΣ 
ƳƻǊŜ ŘŜƭƛŎŀǘŜ ŀƴŘ ŀǊƎǳŀōƭȅ ƳƻǊŜ ƛƳǇƻǊǘŀƴǘ Ƙŀōƛǘŀǘǎ ŀƴŘ ǘƘŜƛǊ 
ŀǎǎƻŎƛŀǘŜŘ ǎǇŜŎƛŜǎΚ 

• tƻǘŜƴǘƛŀƭ ǿƛƴƴŜǊǎ ǿƛƭƭ ōŜ ǎǇŜŎƛŜǎ ƻŦ ǎŎǊǳō ŀƴŘκƻǊ ŎƻŀǊǎŜ ƎǊŀǎǎƭŀƴŘ π ŜΦƎΦ 
ƴƛƎƘǘƛƴƎŀƭŜ ŀƴŘ ŎƻƳƳƻƴ ǊŜǇǘƛƭŜǎ ƳƛƎƘǘ ŜȄǇŜŎǘ ǘƻ Řƻ ǿŜƭƭΦ

• [ƛƪŜƭȅ ƭƻǎŜǊǎ ǿƛƭƭ ōŜ ǎǇŜŎƛŜǎ ƻŦ ƘƛƎƘŜǊ ŘƛǎǘƛƴŎǘƛǾŜƴŜǎǎ Ƙŀōƛǘŀǘǎ ǘƘŀǘ ŀǊŜ 
ŜȄǇŜƴǎƛǾŜ ǘƻ ƳŀƴŀƎŜκŀǿƪǿŀǊŘ ǘƻ ŎǊŜŀǘŜ ŀƴŘ ŀǘǘǊŀŎǘ ŀ ƘƛƎƘ ŘƛŦŦƛŎǳƭǘȅ 
ƳǳƭǘƛǇƭƛŜǊ ς ŜΦƎΦ ǎǇŜŎƛŀƭƛǎǘ Ǉƭŀƴǘǎ ŀƴŘ ŀƴƛƳŀƭǎ ƻŦ ƭƻǿƭŀƴŘ ƳŜŀŘƻǿΣ 
ƭƻǿƭŀƴŘ ŎŀƭŎŀǊŜƻǳǎ ƎǊŀǎǎƭŀƴŘΣ ƭƻǿƭŀƴŘ ƘŜŀǘƘΦ 



One Year In: The Positives

• Given huge variation in the quality of ecological expertise within both the 
consultancy industry and LPAs, and poor regulation of standards, the 
emergence of a standardised system for measuring ecological value, 
ƳƛǘƛƎŀǘƛƻƴ ŀƴŘ ŎƻƳǇŜƴǎŀǘƛƻƴ ƛǎ ŀǊƎǳŀōƭȅ ŀ ƘǳƎŜ ƭŜŀǇ ŦƻǊǿŀǊŘΦ LǘΩǎ Ƨǳǎǘ ŀ 
shame the system is not better.

• The surge in large new habitat enhancement sites (such as .ƛƻŦŀǊƳΩǎ Sleight 
Farm) and new and better incentives to take non-productive farmland out of 
subsidised intensive cultivation, has to be a good thing for nature 
conservation generally. 

• BNG has definitely brought about a step-change in how early and how 
seriously developers view ecological constraints and the mitigation hierarchy. 
Lǘ Ƙŀǎ ƎƛǾŜƴ ŀ ŦƛƴŀƴŎƛŀƭ ƛƴŎŜƴǘƛǾŜ ǘƻ ǘƘŜ ΨŀǾƻƛŘŀƴŎŜΩ ǘƛŜǊ ƻŦ ǘƘŜ ƳƛǘƛƎŀǘƛƻƴ 
hierarchy, whereas arguably, due to impotent policy and legislation, there 
was in effect only a moral one before. 



Final Thoughts: 
ά¢ƘŜ tǊƻƻŦ ǿƛƭƭ ōŜ ƛƴ ǘƘŜ tǳŘŘƛƴƎέ 

• /ŀƴ ǿŜ ōŜ ŎƻƴŦƛŘŜƴǘ ǘƘŀǘ ŀƭƭ ƻŦ ǘƘŜ ŦǳǘǳǊŜ .bD ǎŎƻǊŜǎ ōŜƛƴƎ 
ŎƻƳƳƛǘǘŜŘ ǘƻ ōȅ ŘŜǾŜƭƻǇŜǊǎ ŀƴŘ Ƙŀōƛǘŀǘ ōŀƴƪǎ ƴƻǿΣ ǿƛƭƭ ōŜ ŀŎƘƛŜǾŜŘ 
ŀƴŘ ǿƛƭƭ ǘŀƭƭȅ ǿƛǘƘ ǿƘŀǘ ƛǎ ŀŎǘǳŀƭƭȅ ǘƘŜǊŜ ƛƴ млΣ нл ƻǊ ол ȅŜŀǊǎ ǘƛƳŜΚ 

• ²Ƙƻ ǿƛƭƭ ōŜ ƭƻƻƪƛƴƎ ŀǘ ǘƘŜǎŜ ǎƛǘŜǎ ŀƴŘ ǊǳƴƴƛƴƎ ǘƘƻǎŜ ǾŀƭƛŘŀǘƛƻƴ 
ŀǎǎŜǎǎƳŜƴǘǎΚ 

• 9ǾŜƴ ƛŦ ǘƘŜ ƴǳƳōŜǊǎ ƭƻƻƪ ƎƻƻŘΣ ǿƛƭƭ ǘƘŜ ǿƛƭŘƭƛŦŜ ƻƴ ŀƭƭ ǘƘŜǎŜ ǘƘƻǳǎŀƴŘǎ 
ƻŦ ƘŜŎǘŀǊŜǎ ƻŦ ŀŦŦŜŎǘŜŘ ƭŀƴŘ ŀŎǘǳŀƭƭȅ ōŜ ōŜǘǘŜǊ ƻŦŦ ƻǾŜǊŀƭƭΣ ƻǊ Ƨǳǎǘ ƻƴ 
ǇŀǇŜǊΚ 

• /ŀƴ ŀƴŘ ǿƛƭƭ .bD ǇƻƭƛŎȅ ŀƴŘ ǇǊŀŎǘƛŎŜ ŘŜƭƛǾŜǊ ŀ ƎŜƴǳƛƴŜ άǿƛƴΣ ǿƛƴέΚ 



Questions
11.10 – 11.20



Refreshments
11.20 – 11.45



Nature recovery and the general 

biodiversity duty

Jenny Wigley KC



• Update on where we are with the general biodiversity duty and 

nature recovery under the Environment Act 2021

• Then whizz through introduction to the strategic scale nature 

recovery provisions under the Planning and Infrastructure Bill (in 

preparation for the Panel discussion)

In two parts:

34



• Section 40 of the Natural Environment and Rural Communities Act 2006 as 

amended by s.102 Environment Act 2021 (in force from 1 Jan 2023)

• Public authority duty ‘from time to time’ to consider what action it can 

properly take consistent with the proper exercise of its functions, to further 

the general biodiversity objective (i.e the conservation and enhancement of 

biodiversity in England) (first time by 1 Jan 2024, then at least every five 

years)

• See New Forest National Park Authority v. SSHCLG [2025] EWHC 726 (Admin) 

(paras 57 to 87) on caselaw on meaning in other contexts of duty ‘to seek to 

further’ and ‘conserve and enhance’

The General Biodiversity Duty (1)
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• After consideration (unless it concludes no new action it can 

properly take) it must determine policies and specific objectives for 

taking action and then take that action (“as soon as practicable” 

after consideration above)

• This requirement can be satisfied (to any extent) by revising any 

existing policies and specific objectives for taking action to further 

the general biodiversity objective.

The General Biodiversity Duty (2)
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When ‘considering’ and ‘determining’ and taking action under s.40:

• Duty to have regard to any relevant local nature recovery strategy (prepared by 

authorities appointed by Secretary of State)

• Duty to have regard to any relevant species conservation strategy or protected 

site strategy prepared by Natural England

• Statutory guidance prepared by Secretary of State – published in May 2023

The General Biodiversity Duty - Considerations
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• Nature Recovery Strategies (by authorities appointed by Secretary of State) 

(s.105 to 106) – to include ‘statement of biodiversity priorities’ and local 

habitat map.

• To be informed by National Habitat Map (prepared by Secretary of State) 

(s.107)

• Species Conservation Strategies (by Natural England) (s.109)

• Protected Site Strategies (by Natural England) (s.110)

Plans and Strategies for Nature Recovery
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• National Habitat Map – Living England map developed by Natural England 

through Defra’s Natural Capital and Ecosystem Assessment programme

• Nature Recovery Strategies to be developed by County / Unitary 

authorities and mayoral – statutory guidance published March 2023 – and 

see The Environment (Local Nature Recovery Strategies) (Procedure) 

Regulations 2023

• West of England Mayoral Combined Authority has done first LNRS – 

launched by West of England Nature Partnership on 7 Nov 2024

Progress on the Plans and Strategies for 
Nature Recovery

39



?

Progress by public authorities on duty to consider and 
determine

40



• Section 40A Natural Environment and Rural Communities Act 2006 as inserted 

by s.103 Environment Act 2021

• Duty on local authorities to publish biodiversity reports containing summary of

o Action taken,

o Plans made,

o Quantitative data

• Duty on local planning authorities also to publish information on biodiversity 

gain plans under planning conditions (Sch 7A TCPA 1990) and future plans

The General Biodiversity Duty – reporting and 
monitoring
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• First end date for reporting period no later than 1 January 2026

• First biodiversity report must be published within 12 weeks of end of 

reporting period

• Thereafter every 5 years

The General Biodiversity Duty – reporting (2)
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The Planning and Infrastructure Bill proposals

Development and Strategic Scale Nature Recovery 
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• Protected sites vulnerable to harm from nutrients in waste-water 

• Protected sites vulnerable to harm from water abstraction

• Under Habitats Regulations, development in large areas near these sites likely 

cumulatively to have ‘significant effects’ such that Appropriate Assessment is 

required

• Appropriate Assessment required to demonstrate net impact and mitigation to ensure 

no adverse effect on integrity of the protected site

• Lack of available mitigation measures has led to stalling of developments and 

effective moratoriums, thwarting delivery

• Issue highlighted in Fry – SC judgment awaited.

Outline of the current position – key issues – 
habitats – an example:
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• Detailed surveys often required where on-site habitat likely to 

support 

• Have to be carried out at certain times of the year

• Can result in need for on-site mitigation measures and/or need for 

licence from Natural England and often further surveys

• Perceived cause of additional cost and delays to development 

Outline of the current position – key issues 
– protected species
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• Planning Reform Working Paper published in Feb

• Main purpose – to assist in removing hurdles to the delivery of 1.5 Million 

homes and determination of 150 significant infrastructure projects in this 

Parliament.

• Deal with environmental harms at source on a strategic scale and achieve 

better environmental outcomes alongside development growth.

• Win win…. Or cakeist?

What do the reforms hope to achieve?
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• Amendments to Habitat Regulations and the Wildlife and Countryside Act 

requiring impacts to be disregarded or licences deemed granted in specified 

circumstances (i.e where commitment to pay under a relevant EDP) (also note 

inclusion of RAMSAR sites)

• Environmental Delivery Plans to be prepared by Natural England and made by 

Secretary of State

• Establishment of a Nature Restoration Fund and mechanism to secure 

contributions (nature conservation levy) from developers to fund the actions 

identified in the Environmental Delivery Plan

Overview of what is proposed 
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• District Level Licensing for Great Crested Newts

• Provision of Suitable Alternative Natural Greenspace (SANGs)

• Marine Recovery Fund

• CIL framework

Precedents relied on
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Environmental Delivery Plans to set out in relation to an area and type(s) of development:

• The environmental features likely to be negatively affected by the development

• The conservation measures that are to be taken by or on behalf of NE to protect those 

environmental features

• The amount of nature restoration levy payable by developers to NE to cover the cost of 

those conservation measures

• The environmental obligations in relation to that development that are discharged, 

disapplied or modified if the levy is paid by the developer

What is proposed re EDPs ? (1)
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• EDPs can include combination of mitigation and compensation, as well as 

onsite measures

• EDPs will have flexibility to diverge from the application of the mitigation 

hierarchy

• Requirements as to reasoning and monitoring measures that must be 

included along with charging schedules 

• Consultation duties and specified matters to be taken into account 

What is proposed re EDPs ? (2)
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• Draft EDP prepared by NE will only come into force if ‘made’ by the Secretary of 

State 

• Can only be ‘made’ if Secretary of State considers the EDP passes the ‘overall 

improvement test’ i.e if “conservation measures are likely to be sufficient to 

outweigh the negative effect, caused by the environmental impact of the 

development, on the conservation status of each identified environmental feature”

• Requirement to revoke subsequently if SoS no longer considers that the EDP passes 

the overall improvement test

What is proposed re EDPs ? (3)
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• CPO powers for NE for land required in connection with taking a 

conservation measure 

• Other public authorities’ duty to co-operate with NE (provision of 

information, assistance in preparation and implementation of EDP)

• E.g imposition of conditions on planning permissions at request of 

NE as part of EDP

What is proposed re EDPs ? (4)
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• Scope for JR – six-week time limit from date of publication of EDP, 

or decision not to make EDP, or decisions on amendment or 

revocation.

• No effect on continued application of BNG (at least for now) 

• Intention is that some EDPs will be developed in parallel with 

passage of the Bill so some ready to go at Royal Assent

What is proposed re EDPs ? (5)
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• EDP can provide (with reasons) that payment of levy is mandatory

• Detail of levy to be set out in Nature Restoration Levy Regs

• SoS must ensure overall purpose that costs can be funded (wholly or partly by developer 

in a way that does not make the development economically unviable

• Regs to include a right of appeal on question of fact as to calculation of amount of levy 

payable

• Regs to include collection and enforcement provisions

• Will require NE to spend the levy on the specified conservation measures

What is proposed re the levy?
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• Uncertain how quickly EDPs can be in place – idea is to develop in 

parallel with progress of the Bill but unlikely to be a quick fix

• Complex issues to resolve –dependent on resources of NE

• Uncertainty re: viability issues and funding

• Potential for unfairness at individual site level (lack of individual site 

assessment so likely lack of proportionality of levy amount to harm 

caused)

Will it work by removing barriers to 
development delivery (1)?
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• Where levy is mandatory – removes flexibility to deal with issues at 

a site level, can stifle innovation and neutralize any site-specific 

advantage (both practical and ecological)

• But difficult to see how EDP and charging schedule can be properly 

planned and developed without levy being mandatory

• Complexity in collection and enforcement – see CIL!

Will it work by removing barriers to 
development delivery (1)?
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• Statement of Angela Rayner under s.20 Environment Act 2021 – “Bill 

will not have the effect of reducing the level of environmental 

protection provided for by any existing environmental law”

• Duty on SoS not to ‘make’ EDP and to revoke EDP if not satisfied 

“conservation measures are likely to be sufficient to outweigh the 

negative effect, caused by the environmental impact of the 

development, on the conservation status of each identified 

environmental feature”

• BUT EDP only required to be revisited at mid point

Will it work by achieving better 
environmental protections (1)?

57



AND - amendment to regulation 9 of the Habitats Regulations to ensure that

• the duties in reg 9 to ‘secure compliance with the Directives’ and to ‘have 

regard to the Directives’ do not apply to functions exercisable in relation to 

Part 3 of the Planning and Infrastructure Act 2025;

• the requirements of appropriate assessment of plans under reg 63 do not 

apply to Environmental Delivery Plans or any conservation measures under 

them.

AND:

• Express provision to depart from mitigation hierarchy and to allow for harm to 

occur if compensated elsewhere.

Will it work by achieving better 
environmental protections (2)?
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?
For our Panel discussion…….

Overall Verdict

59



Panel Discussion - The 

Planning and Infrastructure 

Bill and Species Protection
Jenny Wigley KC, Richard Turney KC and Dominic Woodfield

12.15 – 13.00



Lunch
13.00 – 13.50



Rewilding: legal problems

Siân McGibbon



• Legal requirements…

• Subsidies

• Legal protection for wild land

Key Issues

63

Χōȅ 
species

Χōȅ ƭŀƴŘ 
ǎǘŀǘǳǎ

..by 
activity



• Any ‘operation’ within an SSSI will require consent from Natural 

England or Natural Resources Wales

• Any ‘plan or project’ which will impact the conservation objectives of 

an SAC or SPA will require an appropriate assessment

• Specific protections for individual habitats (including peatland, 

coastal saltmarsh and shingle, hedgerows, limestone pavement…)

Legal requirements by land status…
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• Planning permission will be required for any ‘development’ including 

material change of use.

• For works involving changes to drainage, consider whether consents are 

required from:

• The Environment Agency; 

• The appointed local flood authority.

• Reintroduction of species engages a range of species-specific 

requirements…

Legal requirements by activity…
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Legal requirements by species…

66

All species of fish 

Permission required for 
introduction to inland 

water

Species not ordinarily 
resident in or regular 

visitor to the UK

Licence required under 
Wildlife and Country Act 1981

Species listed in 
Schedule 9 of the 

Wildlife & Countryside 
Act 1981

Licence required under 
Wildlife and Country Act 1981

Species listed under 
Dangerous Wild 

Animals Act 1976

Includes not only 
predators (e.g. wolves 

and lynx) but also many 
native herbivores (e.g. 

elk, bison)

Licence required under 
Dangerous Wild 

Animals Act 1976

Species listed as an 
‘invasive alien under 

the Invasive Alien 
Species Regulations

(Query whether the 
species is appropriate 

in a ‘rewilding’ 
project…!)

Licence required under 
the Invasive Alien 

Species (Enforcement 
and Permitting) Order 

2019



Legal requirements by species…

67

{ǇŜŎƛŜǎ ƛǎ ŀ ǿƛƭŘ ōƛǊŘ όǳƴƭŜǎǎ 
ƭƛǎǘŜŘ ƛƴ {ŎƘŜŘǳƭŜ н ƻŦ ǘƘŜ 
²ƛƭŘƭƛŦŜ ŀƴŘ /ƻǳƴǘǊȅ !Ŏǘ 
мфум ŀƴŘ ƻǳǘǎƛŘŜ ǘƘŜ ŎƭƻǎŜ 

ǎŜŀǎƻƴύ

Licence required to 
capture, take, or possess 

a specimen 

Species protected under 
Schedule 5 Wildlife and 

Country Act 1981

Examples include the 
Pine Marten (recovering 
in Scotland but unlikely 
to naturally recolonise 

Southern England)

tŜǊƳƛǎǎƛƻƴ ǊŜǉǳƛǊŜŘ ǘƻ 
ŎŀǇǘǳǊŜ ǎǇŜŎƛƳŜƴǎ ŦǊƻƳ 
ǘƘŜ ǿƛƭŘ ŦƻǊ ǊŜƭŜŀǎŜ ƛƴ ŀ 
ǊŜǿƛƭŘƛƴƎ ǇǊƻƧŜŎǘ

Species listed in Habitats 
Directive (Schedule 2, 

Schedule 4, or Annex IV(a))

Licence required under 
the Habitats Directive to 

possess or transport



• The Basic Payment Scheme has been discontinued

• Direct Payments will be phased out between 2024 to 2027 

• Alternative sources of subsidy: 

• Newly enhanced ‘Countryside Stewardship Scheme’;

• Landscape Recovery Scheme;

• Sustainable Farming Incentive Scheme;

• Sustainable Farming Scheme (in Wales). 

Subsidies
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• Legally bringing environmental targets under Part 6 Environment Act 2021

• Conservation covenants under Part 7 Environment Act 2021

• A statutory covenant must (among other things): 

• Contain a ‘qualifying’ provision (requiring a landowner or public body to do or 

refrain from doing a specified activity on the land); 

• Have a conservation purpose; 

• Be intended by the parties to be for the public good. 

• Enforceable by the courts (injunctive relief and / or damages).

Legal protection for wild land
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Downstream emissions and 

ecological impacts

Richard Turney KC                 
(Chair)



• Finch and its wider impacts

• The relationship with Habitats assessments

• Sufficiency of EIA processes

• Future changes: EORs, EDPs, etc. 

“Downstream” emissions and 
biodiversity
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Town and Country Planning (Environmental Impact Assessment) Regulations 

2017/571 provides….

reg. 4 Environmental impact assessment process

(2)  The EIA must identify, describe and assess in an appropriate manner, in light of each 

individual case, the direct and indirect significant effects of the proposed development on 

the following factors—

…

(b)  biodiversity, with particular attention to species and habitats protected under any law 

that implemented Directive 92/43/EEC2 and Directive 2009/147/EC3;

(c) …climate…

EIA Regulations
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Finch v Surrey CC [2024] P.T.S.R. 988
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Q: Are the climate effects of burning refined 

hydrocarbons derived from the proposed oil well 

“indirect significant effects of the proposed 

development on… climate”?

A: Yes.

Finch – the issue
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133.  The first difficulty with this approach is that it is unclear how the decision-

making authority is supposed to judge whether the existence or nature of the 

intervening stages between the extraction of the oil and the ultimate generation of 

emissions is such as to render the connection between them insufficiently close. Is 

the number of intervening stages supposed in itself to be important? Does the nature 

of these stages matter and, if so, how? Is the geographical distance between the 

project site and the places where the GHG emissions will take place supposed to be a 

relevant consideration and, if so, why? What else, if anything, would be relevant in 

making a judgment that there was or was not a “sufficient causal connection”? 

Without any criteria to answer these questions, developers and decision-making 

authorities are left completely adrift. If the idea is that it is for each decision-maker to 

decide for itself what factors to treat as relevant, this is not a reasonable 

interpretation of the EIA Directive. As discussed earlier in this judgment, it would be a 

recipe for unpredictable, inconsistent and arbitrary decision-making.

SC majority judgment
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134.  There is another fundamental problem with this approach. It is not just that it 

is intolerably vague. Considering the questions that I have posed above shows that 

it rests on a false premise. The fact that there is a series of intervening stages 

between the extraction of the oil and the ultimate generation of emissions does 

not itself provide any rational basis for denying that the two are causally linked. If 

there is a clear and inexorable causal path from event X to event Y, then Y is an 

effect of X. The number of intermediate steps along the way, the nature of those 

steps and the fact that Y occurs far away from X does not alter or affect that 

conclusion.
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• Impacts of dairy farm GHG emissions from new cheese factory

• “Beyond this, however, proof of causality such [as] would satisfy 

the requirements of the EIA in respect of ‘direct and or indirect 

significant environmental effects’ remains entirely elusive, 

contingent and speculative”

• Consistent with ratio of Hkpej

Kilkenny Cheese
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• In hydrocarbon extraction, the effect of scope 3 emissions 

on non-climate factors

• In other cases, whether the ratio of Finch with respect to 

downstream emissions applies equally to other emissions, 

and other receptors. 

What does this mean for biodiversity 
impacts? 
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Assessments under the Habitats Regulations have tended to be more 

mindful of indirect effects e.g.:

- Recreational impacts on the Thames Basin Heaths and other 

sites

- Nutrient emissions from STWs

- Nitrogen deposition in Ashdown Forest

- Water abstraction in Horsham

Habitats Regulations context
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• Contributions of new development to existing issues

• In some cases, emitter is subject to separate 

consenting/permitting/Habitats Regs related controls

• Impacts occurring some distance away from site

Themes of Habitats issues
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• Impacts on biodiversity where no protected site

• Impacts from products and processes downstream

• Biodiversity consequences of climate change

• International impacts

• Raw materials

• Fuel

• Agricultural practices

Lacunae? 
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• Causal link rather than direct link

• Irrelevant that further process requires 

consent/permit

• Must not be speculative

• Must be significant

New approach to assessment
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• Environmental Outcomes Reports may focus attention on wider, 

diffuse, impacts

• EDPs may simultaneously draw attention away from site specific 

impacts on ecological receptors

• Still fundamental problems about what the planning decision-maker 

does with the “downstream” impacts: reasons to refuse consent, or 

just for information? 

EORs, EDPs, etc
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Questions
14.50 – 15.00



Refreshments
15.00 – 15.20



Habitats case law update

Dr Ashley Bowes



• Challenge to A66 DCO 

• Accepted harm to blanket bog SAC

• ISSUE: can … 

• (a) public safety (by reducing accidents); and 

• (b) human health (by improved connectivity) …

• amount to IRPOI under reg.64 if not directly connected to purpose of the project? 

Transport Action Network [2024] EWHC 2885 (Admin)
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• ANSWER: 

• (a) In substance a challenge to weight attached to health and safety considerations. 

They may only be challenged on Wednesbury grounds (@ 28);

• (b) Cannot be said to be irrational to find the health and safety issues overrode the 

limited impact on blanket bog SAC feature (@ 30) so not even arguably unlawful.

• Decision on permission only but useful analysis. 

Transport Action Network [2024] EWHC 2885 (Admin)
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• Challenge to Mineral Prospecting Licenses (“MPLs”)

• No screening or appropriate assessment undertaken prior to grant of licenses by the 

Department 

• Licenses subject to conditions which prevented work within or in close proximity to Euro 

sites without notification. Upon notification, an AA was then undertaken.

• ISSUE: Did that iterative process comply with the Regulations? 

Derry City [2024] NIKB 84
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• ANSWER: 

• (a) Wallonie and Commission v UK establish that an assessment must be undertaken  for 

sequential activities when the effects were “sufficiently identifiable” (@ 155). 

• (b) That threshold was met here and so grant of MPLs without appropriate assessment in 

breach of Regulations. 

• N.b. – Habitats Directive also requires assessment at earliest possible stage, see Inter-

Environnement Wallonie [2020] Env L.R. 9 @ [143]. 

Derry City [2024] NIKB 84
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• Challenge to refusal of planning permission for residential development. 

• Concerned impact of water abstraction on a nearby SPA (commonly referred to as 

‘water neutrality’ issue).

• ISSUE: did retrospective nature of development excuse the water neutrality issue 

because it would preserve the status quo? 

Ward [2024] EWHC 1780 (Admin)
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• ANSWER: 

• (a) Inspector was rationally entitled to treat the issue qh"Ҳcntgcf{"ceeqwpvgf"hqtҲ as 

akin to ұkoowpg"htqo"rncppkpi"eqpvtqnҲ"(@ 59)

• (b) Supported by NE’s Advice that the focus was on whether development was ұpqv"

ewttgpvn{"rgtokvvgfҲ"

• Arguably, Inspector was too generous to even treat unauthorised but immune 

development as being ұcntgcf{"ceeqwpvgf"hqtҲ"ҿ"

Ward [2024] EWHC 1780 (Admin)
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• Concerned impact of nutrient loading on sensitive wetland sites via increase waste water 

(commonly referred to as the ‘nutrient neutrality’ issue). 

• Challenge to refusal to discharge conditions on reserved matters approval. 

• None of the conditions related to waste water. 

• ISSUE: Did Habitat Regulations apply to other planning authorisations outside of the grant 

of planning permission. 

CG Fry [2024] EWCA Civ 730  
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• ANSWER: 

• (a) Yes –Reg.70 ұvcmgp"ykvjҲ Reg.68 means assessment provisions apply to subsequent 

planning approvals (@ 85) 

• (b) Approval of final reserved matters is the Ҳkorngogpvkpi"fgekukqpҲ"allowing development 

to proceed (@ 86) 

• But UKSC heard appeal in February and judgment is awaited, so watch this space … 

CG Fry [2024] EWCA Civ 730  
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• Challenge to planning permission for new covered area on sheep farm 

• Revised appropriate assessments were not before Committee when it resolved to grant 

permission – scope of delegation not wide enough to cover substantive reconsideration 

– so breach of Reg.63. 

• ISSUE: Could s.31 Senior Courts Act be relied upon to correct breach of Habitats 

Regulations? 

Bradbury [2024] EWCA Civ 489 
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• ANSWER: 

• (a) Yes – conditions imposed materially identical to those recommended by AA 

• (b) Rejected notion that Committee might have imposed additional or different 

conditions (@ 84)

• n.b. No suggestion of higher hurdle for breach of EU derived legislative provisions 

Bradbury [2024] EWCA Civ 489 
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• Environmental Outcome Report Consultation 2023 (response awaited) 

• Nature Recovery White Paper:

• Moving away from a project-level of assessment 

• Some form of strategic body to identify and delivery action to address 

environmental impacts, funded by developer contributions. 

• Legislative change proposed, to scope-out impacts covered by delivery plan from 

assessment. 

• Similar to SANGs, funded via developer contributions in the TBHSPA.

So where next … 
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Consistent with Dutch Nitrogen [2019] Env LR 27? 

(a) programmatic/strategic approach fine BUT no reasonable scientific doubt about 

effectiveness. 

(b) future avoidance measures cannot be taken into account if effectiveness uncertain 

(e.g. because not yet carried out or not possible to be scientifically certain about effects).

If not, what about non-regression rule in Trade and Co-operation Agreement (20 May 

2021)? 

Future battlegrounds … 
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Panel Discussion

15.50 – 16.30



Networking
Drinks and canapés

16.30
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