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LANDMARK — Context: Position Pre-TMO4+

Position pre-TMO4+

« Chronological queue: acceptance of Offer of Connection Terms (“OCT") = queue position

 Bilateral agreements formed under the Connection and Use of System Code (“CUSC"); firm dates
and rights granted

* No link to project readiness or strategic need
* Result: queue ballooned to c. 738 GW vs. ~200-225 GW needed by 2030
 Inefficient, slow, and misaligned with decarbonisation targets

Drivers for Reform

* Need for rapid clean-energy deployment to meet Climate Change Act 2008 duties

« Alignment with Clean Power 2030 Action Plan

« Goal: connect the right projects sooner and build the network more efficiently



'LANDMARK  What is TMO4+ ?
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« Comprehensive grid-connection reform package approved in 2025

* Response to climate commitments and severe queue inefficiencies

* Replaces the long-standing “first-come, first-served” model

« Shifts focus to delivering projects aligned with net-zero and ready to build

Core Architecture

« Reform delivered through code and licence modifications (CUSC, STC, methodologies)

 Introduces enduring bi-annual gate-based process (CMP434 + CM095)
« “First-ready-and-needed” replaces “first-come-first-served”

« Batched assessment and network design to create predictable, coordinated queueing
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- Gate 1 — Baseline Readiness & Eligibility

- applies to projects that do not meet the Gate 2 criteria.
* These projects will receive a Gate 1 offer or have the option to agree to terminate their connection request.

« Gate 1 projects will not be assigned a confirmed connection date but may progress through future windows if
readiness is demonstrated. Project must continue progressing against early milestones

« Gate 2 - Full Readiness & Strategic Need
- applies to projects that meet the new requirements for readiness and Strategic alignment. These projects can secure a
confirmed connection date, connection point, and queue position.

« Requires robust evidence of project deliverability:
- Planning consent (or mature stage)
— Land rights
- Financing pathway
— Programme and key contracts

« NESO assesses strategic alignment with system needs & net-zero targets
« Only Gate-2-compliant projects receive firm connection offers

« Gate 2 determines queue position in the new “first-ready-and-needed” model




rLANDMARKJ CMP434 Industry Code Modifications
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« Introduces bi-annual fixed application windows; no rolling applications

- Establishes Gate 1 (readiness baseline) and Gate 2 (readiness + strategic need) tests

« Firm offers only issued at Gate 2; Gate 1 offers remain indicative

« Requires developers to provide evidence of planning consent, land rights, financing pathway, programme, etc.
- Strategic alignment assessed using NESO'’s system needs and net-zero priorities

* Queue position tied to Gate 2 success, not application date

« Strengthens DNO/iDNO data-submission obligations to enable accurate batched assessments

« Introduces limited reservation tools (Project Designation, Capacity Reservation) but under controlled, justified
conditions

« Creates predictable offer timelines aligned with gate windows and batch processing

« Aims to focus NESO resources on viable, high-priority projects




rLANDQ/},f}AEERKSJ CMO095 Industry Code Modifications

« Implements the enduring gate process within NESO-Transmission Owner (TO) working arrangements

« Mandates use of the Connections Network Design Methodology (CNDM) for all gate batches

« Requires NESO and TOs to carry out batched network studies rather than project-by-project studies

« Aligns TO design timelines, data requirements, and study processes to the Gate 1 and Gate 2 windows

« Ensures NESO and TOs collectively assess system reinforcements, constraints, and connection configurations
- Enhances predictability by creating coordinated, whole-system design outputs for each batch

« Supports earlier identification of optimal reinforcement works and shared infrastructure needs

« Reduces risk of inconsistent or duplicative TO studies under the old rolling approach

« Strengthens integration between transmission and distribution impacts where DNO/iDNO data feed into CNDM
studies

« Overall objective: enable faster, more efficient, and strategically aligned network build




-ANDRs | Significance of Modifications via Industry Codes

« No automatic termination of existing agreements

- Effect achieved via CUSC modifications: code changes automatically amend all existing agreements
« Ofgem’s April 2025 approval of CMP434 enables NESO to apply Gate 2 to legacy projects

« Contractual disputes possibly consequently difficult

Who Is Affected?

- Primary impact: generation and storage projects
« Demand-side mostly out of scope (distribution-level demand unchanged)
« Transmission-level demand projects in scope but automatically strategically aligned

e All must still demonstrate readiness
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Impact on Existing Projects
» Already-contracted projects reviewed under CMP435
* Failure to meet Gate 2 — conversion to Gate 1 and possible movement back in queue

« Ongoing milestone obligations: risk of capacity reduction or termination

Impact on New Applicants

» Applications only accepted in two fixed windows per year
* Missing a window — wait for next batch
* Firm terms issued only at Gate 2

» Distribution projects with transmission impacts depend on timely DNO/iDNO data submission




AN Projects most likely affected

 Virtually all connection customers generating electricity, with most immediate impacts on developers

seeking new or revised connection agreements and on network companies administering them. E.g.,

« Most affected =

Projects that add new generation to the grid and stress transmission capacity — they feel the full effect

of Gate tests, batching, and readiness scrutiny.

« Marginally affected =

Large demand projects (e.g., data centres / hydrogen electrolysers) that still connect to transmission

but generally require fewer reinforcements and form a smaller proportion of the queue.
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CONTEXT
« TMO4+ overhaul of NETS, to align with Govt's Clean Power 2030 Action Plan

« New 2-Gate model, prioritising projects that are ‘ready’ to connect and that demonstrate ‘strategic alignment’
with the CP30 Action Plan and any future alignment criteria set by government

« Enacted through reforms to the Connection and Use of System Code (“CUSC") and the System Operator -
Transmission Owner Code (“STC")

APPLICATION
» Gate 1: applied to transmission projects only > CONDITIONAL OFFER

 Distribution Gate 1: applies to distribution projects (established by DNOs to mirror Gate 1) - CONDITIONAL OFFER

» Gate 2: for transmission projects and larger distribution generation and storage projects > CONNECTION OFFER

« One-off “Gate 2 to Whole Queue” (“G2TWQ") reassessment of existing queue by NESO. Existing projects that
are not ‘ready’ or ‘needed’ will have their existing contract varied to instead be provided with a conditional
Gate 1 offer. Notification of G2TWQ outcomes is expected imminently (w/c 1 Dec).
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LAN DﬁmﬁiﬁJ Potentially JR-able decisions

« ‘Downgrading’ decisions under G2TWQ (NESO)

« Contents of a Conditional Offer under Gate 1 (i.e. unfavourable indicative
connection time and location) (NESO / DNO)

« GEMA / Ofgem statutory determinations on disputes (GEMA)

Ot



WANDEARs Possible Defendants

. NESO: public corporation tasked with whole-system planning and operation, including
connection process design and queue management under relevant codes and methodologies;
Gate 2 decision-maker (and Gate 1 offers for non-distribution projects)

. Ofgem/GEMA: statutory determinations under E13 and s.23 (but see: Supplemental Ofgem
Guidance); NB the “wide margin of appreciation” afforded to Ofgem as a specialist regulator
making complex decisions about market operation (see e.g. NPower Direct Ltd v GEMA [2018]
EWHC 3576 (Admin); R (Scottishpower Energy Retail Ltd) v GEMA [2022] EWHC 37 (Admin))

. DNOs: conditional offers under Distribution Gate 1 (but query JR amenability: R v Panel on
Take-overs and Mergers ex p Datafin plc[1987] QB 815)




AN (1) Potential JR Grounds

. lllegality: misapplication of Ofgem-approved codes / methodologies e.g. misinterpretation
of the licence conditions or industry codes; inflated application of the a ‘readiness’
threshold for Gate 2

«  Failure to consider material factors / fettering: e.g. omitting consideration of prescribed
factors e.g. system security criteria, deliverability evidence or defined project milestones;
rigid reliance on generic policy without engaging with the evidence specifically relating to
the energy project see e.g. British Oxygen Board Co Ltd v. Minister of Technology [1971] AC
610, perLord Reid at 625E; and R (West Berkshire DC) v Secretary of State for Communities
and Local Government[2016] 1 WLR 3923

. Irrationality: Wednesbury test; fact-specific. But e.g. internal inconsistency / a lack of logic
in light of evidence and submissions made




HMANDIZRE  (2) Potential JR Grounds

. Procedural unfairness / legit expectation: entitled to a fair opportunity to make
representations (NB G2TWQ evidence window has closed, but the obligation for fairness

remains)

« A1P1:if an offer is a ‘possession’, does a decision to ‘downgrade’ to Gate 1 fail to strike a
fair balance with the legit aims of the TMO4+ scheme? E.g. where a project has incurred
significant costs on abortive works (estimated by Ofgem to sit in the region of £220-960m
across Great Britain) or spent significant sums in developing projects that are demoted to
‘Gate 1’ terms (estimated in the region of below £1bn-£3bn) (source: Ofgem Impact
Assessment, §§2.224, 2.320; Ofgem Summary Decision Document: TMO4+, §6.41.)
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« Ofgem has consulted on guidance on disputes: Supplemental Ofgem Guidance on the determination of
disputes: Gate 2 to Whole Queue

« Ofgem may settle disputes between NESO and parties who have or who are seeking a connection to the
system

« Separate to statutory system for disputes under s 23 Electricity Act 1989 (disputes between DNO and a
person wanting to connect)

« Ofgem state that s 23 mechanism does not apply to “disputes about decisions that have been made by
NESO and correctly implemented by DNOs. We therefore expect parties seeking a determination under s23 to
provide clear evidence that the DNO (not NESO) has made a clear error, or has otherwise failed to follow the
Gated Application Process as set out in the CUSC and the Distribution Licence.”



https://www.ofgem.gov.uk/sites/default/files/2025-10/Supplemental%20Ofgem%20Guidance%20on%20the%20determination%20of%20disputes%20Gate%202%20to%20Whole%20Queue%20consultation.pdf
https://www.ofgem.gov.uk/sites/default/files/2025-10/Supplemental%20Ofgem%20Guidance%20on%20the%20determination%20of%20disputes%20Gate%202%20to%20Whole%20Queue%20consultation.pdf
https://www.ofgem.gov.uk/sites/default/files/2025-10/Supplemental%20Ofgem%20Guidance%20on%20the%20determination%20of%20disputes%20Gate%202%20to%20Whole%20Queue%20consultation.pdf
https://www.ofgem.gov.uk/sites/default/files/2025-10/Supplemental%20Ofgem%20Guidance%20on%20the%20determination%20of%20disputes%20Gate%202%20to%20Whole%20Queue%20consultation.pdf
https://www.ofgem.gov.uk/sites/default/files/2025-10/Supplemental%20Ofgem%20Guidance%20on%20the%20determination%20of%20disputes%20Gate%202%20to%20Whole%20Queue%20consultation.pdf
https://www.ofgem.gov.uk/sites/default/files/2025-10/Supplemental%20Ofgem%20Guidance%20on%20the%20determination%20of%20disputes%20Gate%202%20to%20Whole%20Queue%20consultation.pdf
https://www.ofgem.gov.uk/sites/default/files/2025-10/Supplemental%20Ofgem%20Guidance%20on%20the%20determination%20of%20disputes%20Gate%202%20to%20Whole%20Queue%20consultation.pdf
https://www.ofgem.gov.uk/sites/default/files/2025-10/Supplemental%20Ofgem%20Guidance%20on%20the%20determination%20of%20disputes%20Gate%202%20to%20Whole%20Queue%20consultation.pdf
https://www.ofgem.gov.uk/sites/default/files/2025-10/Supplemental%20Ofgem%20Guidance%20on%20the%20determination%20of%20disputes%20Gate%202%20to%20Whole%20Queue%20consultation.pdf
https://www.ofgem.gov.uk/sites/default/files/2025-10/Supplemental%20Ofgem%20Guidance%20on%20the%20determination%20of%20disputes%20Gate%202%20to%20Whole%20Queue%20consultation.pdf
https://www.ofgem.gov.uk/sites/default/files/2025-10/Supplemental%20Ofgem%20Guidance%20on%20the%20determination%20of%20disputes%20Gate%202%20to%20Whole%20Queue%20consultation.pdf
https://www.ofgem.gov.uk/sites/default/files/2025-10/Supplemental%20Ofgem%20Guidance%20on%20the%20determination%20of%20disputes%20Gate%202%20to%20Whole%20Queue%20consultation.pdf
https://www.ofgem.gov.uk/sites/default/files/2025-10/Supplemental%20Ofgem%20Guidance%20on%20the%20determination%20of%20disputes%20Gate%202%20to%20Whole%20Queue%20consultation.pdf
https://www.ofgem.gov.uk/sites/default/files/2025-10/Supplemental%20Ofgem%20Guidance%20on%20the%20determination%20of%20disputes%20Gate%202%20to%20Whole%20Queue%20consultation.pdf

-
HANDIORE - Initial ADR process

« Expectation that informal complaints will be used - following NESO complaints
process

« Then formal dispute resolution between parties in accordance with Connection and
Use of System Code (CUSC)

« CUSC provides in section 7.4.1 for “initial discussions” between senior
representatives which must take place within 10 business days of request. If not
resolved within 10 business days, can be referred to London Court of International
Arbitration

- Parties to the CUSC are deemed to have consented to following LCIA rules for
arbitration, and for consolidation of disputes if hecessary
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« Can be referred under clause E13.5 of the Electricity System Operator Licence
(disputes about variation of agreements)

« Only in “exceptional cases, such as those where the NESO or DNO has breached its
regulatory obligations or has failed to resolve an error”

« Ofgem makes clear that NESO “is empowered to decide which projects should receive
Gate 2 Offers, in accordance with the rules approved by the Authority”

« Ofgem will only intervene where there is “objective evidence” of an error in the
process
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HANDRARS  Ofgem determination - limited scope

Will not consider disputes relating to:
« The TMO4+ decision, which includes the proper implementation of the policy aspects of the
decision or the design aspects of the decision that NESO are implementing.

« The reversal of a position where the Authority has already given direction or comfort to a licensee
since the TMO4+ decision.

 Where advancement is not achieved, i.e. where a project does not receive the accelerated
connection date originally sought.

« Gate 1 terms — which are presumed to be reasonable
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HANDRILES  Ofgem process and outcome

« Draft guidance suggests that may not be effective remedy: “the exceptional nature and
timing of the G2tWQ exercise means that there are practical constraints that will limit the
beneficial outcomes that the Authority can direct in this context, even in cases where we find
in favour of the applicant”

« it is unlikely that the Authority will be able to direct re-insertion into the connection queue
ahead of the next evidence window due to the timescale for reaching a determination”

* Requirement for written complaint with oral hearing only in exceptional circumstances

 No fixed timescales
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« Scope for JR clearly identified by reference to s 23 decisions: see e.g. R (UK Power
Networks (Operations) Ltd) v Gas and Electricity Markets Authority [2018] P.T.S.R. 262

« However:

- Timing likely to be critical — if Ofgem doubt their ability to give effective remedy, then JR likely to
be too late to make a difference

- Wide margin given to regulatory decision-makers

« Limited scope of initial disputes indicates even more limited scope when it comes to JR
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- Be prepared - likely need to act quickly following a decision

« Considerin advance risks and effects of potential adverse decision from NESO under
CMP435 (Gate 2 to Whole Queue) (or CMP434)

« Consider sources of risks — weaknesses and strengths of position
« Where do uncertainties and ambiguities lie?

« Scope for misinterpretation and/or misapplication of the CUSC, licence conditions and
methodologies?

« Analysis of other decisions — what outcome would consistency of decision making
indicate?

« Any procedural complaints so far as to submission process?

« What is the outcome that is legitimately expected?




LANDQM}AEERKSJ Legal Challenges — Strategy (2)

When decision is out, if adverse, consider:
 Is the decision simply the inevitable result of the (unchallenged) TMO4+ reform package?

IF NOT -

« Whether any arguable misinterpretation or misapplication of the Code and/or the
methodologies or other conditions?

« Any failure to take into account material information?

 Irrationality or material inconsistency in reasoning of decision?

« Any breach of legitimate expectation or other procedural unfairness?
* Any inconsistency in decision making?

« Does severity of impact in particular case give rise to an AT1P1 issue?
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If have a grievance that does not arise merely from the terms of the reforms themselves
(i.e the terms of the amended Code, licence conditions and methodologies), consider:

Does the grievance lie within the scope of the NESO or DNO complaints processes
and/or NESO disputes framework in CUSU or any other related form of alternative
dispute resolution procedure? Is adequate remedy available under that process?

If not/ if that has been exhausted, consider breach of contract or seeking a
determination from GEMA/ Ofgem under Licence conditions and/or Electricity Act 1989

Consider potential JR of dispute resolution determination and/or consider whether
necessary to go straight to JR against NESO decision?

Relevant factors: timing, nature of grievance and grounds, whether other routes offer
effective alternative remedy to judicial review, scope of determination under
Supplemental Ofgem Guidance (currently still in consultation draft)
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Claim for judicial review must be filed promptly and, in any event, within three
months from the date of the decision (shorter periods apply in some
circumstances but not currently to a decision under the TMO4+ reforms) (see
CPR 54.5)

Don't overlook ‘promptness’ requirement — lack of promptness could be fatal or
could give rise to higher permission hurdle

Imperative to meet 3 month deadline - extension of time possible but highly
exceptional and increasingly rare

In any event may want to act more urgently and seek interim relief such as to
suspend effect of decision pending outcome of claim

Note different timescales for complaints, contractual claims and for seeking
GEMA/Ofgem determination — may affect decision on alternative remedy and
how to proceed
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* Follow the CPR Pre-action protocol for Judicial Review — NB do this early as awaiting a pre-
action response is not a reason to extend time limits for JR. Also, opportunity to obtain useful
information/clarification.

« Clearly set out factual details and identify potential grounds of challenge

« Consider whether alleged error has in fact caused the adverse decision or is it just a technical
complaint?

« Identify defendant — likely NESO - and any interested parties — possibly GEMA/Ofgem and
seek confirmation in letter

« Seek necessary information and documents to inform grounds of challenge

» Identify remedy sought




LANDQ’LQ'SERKSJ Legal Challenges — The JR Claim — Part 54

« Consider pre-action response carefully when considering whether to proceed and on what
grounds - if decide to pursue defended grounds then address points of defence in Statement of
Facts and Grounds for JR

« Avoid weak, ‘make weight’ grounds and observe duty of candour
» Ensure any ‘wouldn’t make any difference’ arguments are addressed

* File Claim Form promptly and in plenty of time before deadline — don't get caught by uploading
or other filing issues — not grounds for an extension of time

« Consider remedy sought — usually quash and remit but other options -
« Consider expedition and/or interim relief (evidence is key)
« Provision for Reply to acknowledgements of service

« Permission (papers/ oral renewal), Substantive hearing
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Other related decisions to consider for legal challenge:
* Queue decisions under future CMP434 application windows

« NESO project designation and de-designation decisions (following expert determination
of dispute)

* Queue Management Milestone decisions — any discretion?

* Future reforms and tweaks to TMO4+ - if inherently likely to have adverse effect and if
contrary to purpose of governing powers or otherwise potentially unlawful, consider
prompt challenge and don't wait for resulting queue decisions which may then be
unchallengeable

* Note provisions of Planning and Infrastructure Bill
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Thank you for joining!

180 Fleet Street clerks@landmarkchambers.co.uk Landmark Chambers
London www.landmarkchambers.co.uk Landmark.Chambers
EC4A 2HG +44 (0)20 7430 1221 Landmark Chambers

© Copyright Landmark Chambers 2025
Disclaimer: The contents of this presentation do not constitute legal advice and should not be relied
upon as a substitute for legal counsel.
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