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(1) INTRODUCTION - BACKGROUND

(i) General

1.

On 1 January 2005 the EU ETS came into force. It is the largest multi-country, multi-sector
greenhouse gas emission trading scheme world-wide. In total approximately 11,500 installations
are presently covered by the EU ETS and it accounts for nearly 45% of total CO2 emissions, and
about 30% of all greenhouse gases in the EU (see EU Action against Climate Change: EU

Emissions Trading — An Open Scheme Promoting Global Innovation, CEC, Brussels).

The EU ETS is the key policy introduced
emissions. The importance of the EU ETS is further emphasised by the recitals to Directive
2003/87 (see reci t al s (1) and (2)). Article 1 o
establishes a scheme for greenhouse gas emission allowance trading within the Community
(hereinafter referred to as the "Community scheme") in order to promote reductions of
greenhouse gas emissions in a cost-effective and economically efficient manner." The
importance of the EU ETS has further been confirmed by the Court in Case T-178/05 UK v
Commission; Case T-374/04 Germany v Commission and Case T-387/04 EnBW: see especially in
Case T-374/04 Germany v Commission paragraphs 1 -5. In his opinion in Case C-127/07 Arcelor
Advocate-Ge ner al Madur on r ef err edhe of the corestones bf

Community environmental protection policy” .
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3. Under the Kyoto Protocol the EU is required to make an 8% reduction in emissions compared to

1990 by the first Kyoto Protocol commitment period (2008 —2012)".

4. Recital (10) to Council Decision 2002/358/EC concerning the approval, on behalf of the European
Community, of the Kyoto Protocol to the UNFCCC and the joint fulfiiment of commitments
thereunder states:

“I'n deciding to fulfil their commitments jointly
Community and the Member States are jointly responsible, under paragraph 6 of that article and in
accordance with article 24(2) of the Protocol, for the fulfilment by the Community of its quantified
emission reduction commitment under Article 3(1) of the Protocol. Consequently, and in accordance
with Article 10 of the Treaty establishing the European Community, Member States individually and
collectively have the obligation to take all appropriate measures, whether general or particular, to
ensure fulfilment of the obligations resulting from action taken by the institutions of the Community,
including the Community's quantified emission reduction commitment under the Protocol, to facilitate
the achievement of this commitment and to abstain from any measure that could jeopardise the
attainment of this commitment.

”

5. Decision 2002/358/EC binds only those 15 Member States that were part of the Community as at
the date of the Decision (25 April 2002). Those Member States joining since have their own

individual targets under the Kyoto Protocol’.

(ii) Directive 2003/97°

6. The EU ETS is based on Directive 2003/87EC establishing a scheme for greenhouse gas emission
allowance trading within the Community ( “ Di recti ve 2003/ 87"). Al 27
by Directive 2003/87.

! The Kyoto Protocol was adopted under the auspices of the Framework Convention on Climate
Change (AUNFCCCo) . The Kyoto Protocol was adopted at
UNFCCC on 11 December 1997.The ultimate objective of the UNFCCC which was approved on
behalf of the Community by Council Decision 94/69/EC of 15 December 1993 concerning the
conclusion of the UNFCCC, is to achieve stabilisation of greenhouse gas concentrations in the
atmosphere at a level which prevents dangerous anthropogenic interference with the climate system.
Z Article 4(4) of the Kyoto Protocol provides that any alteration in the composition of an international
organisation jointly fulfiling commitments under the Kyoto Protocol is not to affect existing
commitments thereunder unless the alteration in the commitments under the Kyoto Protocol is to take
g)lace after the alteration in the composition of the international organization.

Directive 2004/101/EC amended Directive 2003/87 in respect of the Kyoto Protocol's project
mechanisms.
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7. The EU ETS has 3 phases. Phase | (2005 —2007); Phase Il (2008 —2012) and Phase Il (post 2012).

8. Directive 2003/87 as presently in force covers CO2 emissions from:

i.  Energy activities: Combustion installations with a rated thermal input exceeding 20 MW
(except hazardous or municipal waste installations); Mineral oil refineries; Coke ovens;
Production and processing of ferrous metals; Metal ore (including sulphide ore) roasting
or sintering installations; installations for the production of pig iron or steel (primary or
secondary fusion) including continuous casting, with a capacity exceeding 2,5 tonnes per
hour;

ii. Mineral industry: Installations for the production of cement clinker in rotary kilns with a
production capacity exceeding 500 tonnes per day or lime in rotary kilns with a
production capacity exceeding 50 tonnes per day or in other furnaces with a production
capacity exceeding 50 tonnes per; Installations for the manufacture of glass including
glass fibre with a melting capacity exceeding 20 tonnes per day; Installations for the
manufacture of ceramic products by firing, in particular roofing tiles, bricks, refractory
bricks, tiles, stoneware or porcelain, with a production capacity exceeding 75 tonnes per
day, and/or with a kiln capacity exceeding 4 m3 and with a setting density per kiln
exceeding 300 kg/m3;

iii. Other activities: Industrial plants for the production of (a) pulp from timber or other
fibrous materials; (b) paper and board with a production capacity exceeding 20 tonnes

per day

9. Fixed installations (e.g. power stations and factories) covered by the EU ETS must have a permit
in order to emit CO2. (When aviation is brought within the EU ETS (see below) aircraft operators
will not be required to have permits in order to emit CO2. However, such operators must submit

plans to their appropriate regulator by 31 August 2009).

10. The EU ETS works on a "Cap and Trade" basis. In Phases | and Il for the current scheme, an
overal/l “cap” i s set by each EU Member State
installations within its jurisdiction which are within the EU ETS. The allowances are allocated to
the installations in accordance with a Nationa

and notified to the Commission, which has the power to reject a NAP. Operators of installations
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must, by 30 April in each year, surrender allowances equal to their emissions for the previous

year. Failure to do so results in significant financial penalties in addition to a requirement to
make up the shortfall when surrendering allowances for the following year. Installations can
trade by buying additional allowances or selling surpluses generated from reducing emissions.

The trading of allowances takes place in an EU wide market.

11. Thus an installation generating more CO2 than it is allocated free allowances under a NAP is
forced to purchase additional allowances in the market. The result is to induce in such
installations a demand for innovative, energy/carbon saving processes, products and services.
The only alternative to reducing emissions is to bear the additional costs of purchasing the
necessary allowances (which in turn secures reductions by others in the EU ETS): see the Stern

Report.

(iii) Aviation

12. The aviation sector is to be brought within the EU ETS from 2012, in Phase lll: see Directive
2008/101/EC".

13. Aviation activities of aircraft operators that operate flights arriving at and departing from
Community aerodromes are included in the EU ETS as of 1 January 2012, including therefore

flights from and to the US which arrive and depart from Community aerodromes.

14. On 11 February 2009 the Commission issued a consultation on a Preliminary list of aircraft
operators and their administering Member States. Looking just at the UK (see attached) it will be

seen this includes a large number of US based operators.

15. The previous US administration warned that it considered that the inclusion of airlines from

outside the Community may contravene the Chicago Convention, the international treaty

* The total cap on emissions from the sector and the level of allowances have been determined and
agreed centrally and will be overseen by the EU Commission. The cap in 2012 will be 97% of the
annual average level of emissions from the sector in the period 2004-2006. In 2013, the cap will
tighten to 95% of average 2004-2006 emissions. There has been criticism of the provisions
incorporating aviation on the basis tlatfotriteygdao not
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governing civil aviation. The Commission has taken the view that there is no such contravention.

The Commission takes the view that the inclusion of aviation in the EU ETS is consistent with the
Chicago Convention and bilateral air service agreements, which require aircraft to comply with
the laws and regulations of the State to/from which they fly. Such laws and regulations could
include laws requiring airlines to report their emissions and surrender allowances to cover those

emissions, as the proposed directive does.

16. The Commi ssion has said that “ * t ayhae for theh e me  wii
sectors in the EU ETS. This means that if an operator fails to surrender sufficient allowances to
cover its emissions in a given year, a financi
CO2 not covered by allowances) and the aircraft operator would no longer be able to sell
allowances. As an ultimate sanction, the State responsible for administering the airline under the

EU ETS can apply to the Commission for the impositionofanEU-wi de operating ban”.

17. The inclusion of aviation within the EU ETS (and the limits of this) is being considered as part of a
challenge under s.288 of the Town and Country Planning Act 1990 to the decision of the
Secretaries of State for Communities and Local Government and Transport to grant planning
permission for the removal of one condition (Condition MPPA1) and the variation of a second
condition (Condition ATM1) attached to a planning permission dated relating to the development
and use of Stansted Airport, t he so cal ITeedecisiobdf SirghaymepForisesin ”
Barbone and Ross (on behalf of Stop Stansted Expansion) v (1) Secretary of State for Transport
(2) Secretary of State for Communities and Local Government (CO/10952/2008) is expected in
mid-March.

(iv) Further amendments for Phase Il

18. A proposal for further amendments to Directive 2003/87 for Phase Il (see COM(2008) 16 final)
has recently been agreed. There is to be a centralized cap within the Community with National
Implementation Measures replacing NAPs. There is also a fundamental shift in allocation
methodology for Phase Il in that auctioning, rather than allocation free of charge, will be the

principal method of allocation.
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(2) THE EU ETS AND LITIGATION - INTRODUCTION

19. Despite having only been in force for just over 4 years the EU ETS has already generated a
significant amount of l'itigation before the E

European Court of Justice (“ECJ").

20. The English Courts have in contrast not had much occasion to consider the EU ETS, the notable
exception being the decision of Sullivan J. in Cemex UK Cement Ltd v Department for the

Environment, Food and Rural Affairs [2006] EWHC 3207 (Admin); [2007] Env. L.R. 21.

21. However, Wales has seen the first ever appeal against a civil penalty notice for failure to
surrender sufficient allowances under the EU ETS — the Alphasteel case (ENDS 2008, 401, 64-65).
Moreover England has also seen an appeal under reg. 33(3)(b) (as amended) of the Greenhouse
Gas Emissions Trading Scheme Regulations 2005 (SI 2005/925) (as amended) ("
Regul ations”) which i mplement Directive 2003/ 8
from the missing and late reserve under reg. 22A of the ETS Regulations (APP/ETS/06/02

University Hospital of North Durham v Defra).

22. The purpose of this paper is to:
i. review the decided European Court cases and see what, if any, themes emerge;
ii. to consider a number of cases pending before the CFl and the issues these raise;
iii. to consider what lessons can be learned from the Alphasteel case;

iv. to consider the University Hospital of North Durham appeal.

(3) THE EU-ETS CASE-LAW

(i) introduction

23. The decided case-law breaks down into three main categories:
i. Cases considering the scope of the Commi s

2003/87 to review NAPs;
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ii. A number of failed attempts by operators whose installations are covered by the EU ETS

to challenge before the European Courts Commission decisions on the Phase | and Il
NAPs;

iii. Challenges to the lawfulness of the EU ETS itself.

(ii) NAPs and Arts. 9 ¢ 11 of Directive 2003/87

24. Before considering these categories of cases it is necessary to set the context for categories (i)
and (ii) above, and in particular the provisions dealing with NAPs and Commission review of the
same. Under Directive 2003/87 the key provisions are Articles 9 - 11:

“Article 9

National allocation plan

1. For each period referred to in Article 11(1) and (2), each Member State shall develop a national plan
stating the total quantity of allowances that it intends to allocate for that period and how it proposes
to allocate them. The plan shall be based on objective and transparent criteria, including those listed
in Annex lll, taking due account of comments from the public. The Commission shall, without prejudice
to the Treaty, by 31 December 2003 at the latest develop guidance on the implementation of the
criteria listed in Annex Ill.

For the period referred to in Article 11(1), the plan shall be published and notified to the Commission
and to the other Member States by 31 March 2004 at the latest. For subsequent periods, the plan
shall be published and notified to the Commission and to the other Member States at least 18 months
before the beginning of the relevant period.

2. National allocation plans shall be considered within the committee referred to in Article 23(1).

3. Within three months of notification of a national allocation plan by a Member State under
paragraph 1, the Commission may reject that plan, or any aspect thereof, on the basis that it is
incompatible with the criteria listed in Annex Il or with Article 10. The Member State shall only take a
decision under Article 11(1) or (2) if proposed amendments are accepted by the Commission. Reasons
shall be given for any rejection decision by the Commission.

Article 10
Method of allocation

For the three-year period beginning 1 January 2005 Member States shall allocate at least 95 % of the
allowances free of charge. For the five-year period beginning 1 January 2008, Member States shall
allocate at least 90 % of the allowances free of charge.
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Article 11
Allocation and issue of allowances

1. For the three-year period beginning 1 January 2005, each Member State shall decide upon the total
quantity of allowances it will allocate for that period and the allocation of those allowances to the
operator of each installation. This decision shall be taken at least three months before the beginning
of the period and be based on its national allocation plan developed pursuant to Article 9 and in
accordance with Article 10, taking due account of comments from the public.

2. For the five-year period beginning 1 January 2008, and for each subsequent five-year period, each
Member State shall decide upon the total quantity of allowances it will allocate for that period and
initiate the process for the allocation of those allowances to the operator of each installation. This
decision shall be taken at least 12 months before the beginning of the relevant period and be based on
the Member State's national allocation plan developed pursuant to Article 9 and in accordance with
Article 10, taking due account of comments from the public.

3. Decisions taken pursuant to paragraph 1 or 2 shall be in accordance with the requirements of the
Treaty, in particular Articles 87 and 88 thereof. When deciding upon allocation, Member States shall
take into account the need to provide access to allowances for new entrants.

4. The competent authority shall issue a proportion of the total quantity of allowances each year of
the period referred to in paragraph 1or2,by28Febr uary of that year.

25. Annex Il provides:

“CRI TERI' A FOR NATI ONAL ALLOCATI ON PLANS REFERRED

1. The total quantity of allowances to be allocated for the relevant period shall be consistent with the
Member State's obligation to limit its emissions pursuant to Decision 2002/358/EC and the Kyoto
Protocol, taking into account, on the one hand, the proportion of overall emissions that these
allowances represent in comparison with emissions from sources not covered by this Directive and, on
the other hand, national energy policies, and should be consistent with the national climate change
programme. The total quantity of allowances to be allocated shall not be more than is likely to be
needed for the strict application of the criteria of this Annex. Prior to 2008, the quantity shall be
consistent with a path towards achieving or over-achieving each Member State's target under
Decision 2002/358/EC and the Kyoto Protocol.

2. The total quantity of allowances to be allocated shall be consistent with assessments of actual and
projected progress towards fulfilling the Member States' contributions to the Community's
commitments made pursuant to Decision 93/389/EEC.

3. Quantities of allowances to be allocated shall be consistent with the potential, including the
technological potential, of activities covered by this scheme to reduce emissions. Member States may
base their distribution of allowances on average emissions of greenhouse gases by product in each
activity and achievable progress in each activity.

4. The plan shall be consistent with other Community legislative and policy instruments. Account
should be taken of unavoidable increases in emissions resulting from new legislative requirements.
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5. The plan shall not discriminate between companies or sectors in such a way as to unduly favour

certain undertakings or activities in accordance with the requirements of the Treaty, in particular
Articles 87 and 88 thereof.

6. The plan shall contain information on the manner in which new entrants will be able to begin
participating in the Community scheme in the Member State concerned.

7. The plan may accommodate early action and shall contain information on the manner in which early
action is taken into account. Benchmarks derived from reference documents concerning the best
available technologies may be employed by Member States in developing their National Allocation
Plans, and these benchmarks can incorporate an element of accommodating early action.

8. The plan shall contain information on the manner in which clean technology, including energy
efficient technologies, are taken into account.

9. The plan shall include provisions for comments to be expressed by the public, and contain
information on the arrangements by which due account will be taken of these comments before a
decision on the allocation of allowances is taken.

10. The plan shall contain a list of the installations covered by this Directive with the quantities of
allowances intended to be allocated to each.

11. The plan may contain information on the manner in which the existence of competition from
countries or entities outside the Union wil!/l be

26. Thus in short:

i Member States were required for Phases | and Il to develop NAPS detailing: (i) the total
quantity of allowances that the Member State intends to issue during that phase; and (ii)
how it proposes to distribute those allowances among the installations which are
subject to the EU ETS.

ii. These NAPS must be based on objective and transparent criteria, including those listed
in Annex Il of the Directive.

iii. Guidance issued by the Commission under Article 9(1) of Directive 2003/87 includes
Communication COM (2003) 830 final of 7 January 2004; Communication COM (2005)
703 final of 22 December 2005 and Communication (COM (2006) 725 final) of 29
November 2006. The status of this guidance is considered further below.

iv. NAPs must be published and notified to the European Commission. The Commission will
then consider each NAP and may reject any aspect of any NAP, giving reasons, on the
basis that it is incompatible with Directive 2003/87. Member States may propose

appropriate amendments.
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v. The NAP forms the basis for the final decision made by each Member State under Article

11 of the Directive on the total quantity of allowances to be issued and their distribution

to installations subject to the Scheme.

(iii) Category 1 -/ | 3 S &
2003/87 to review NAPs

O2yaARSNAY3

idKS

a02L)s 27

27.There are three cases from which the relevant principle®e derived:

November 2005)

Phase | NAP to the
Commission, expressly stating
it was provisional (the deadline
for notification of the NAP to
the Commission and the other
Member States was March 31,
2004). The UK published a
working paper and gave
stakeholders a deadline of 17
June 2004 for responses. It
informed the Commission of
this further consultation. The
Commission then adopted a
decision on July 7, 2004
finding  the UK's NAP
incompatible with criteria 6
and 10 of Annex Ill to the
Directive. It sought notification
of appropriate amendments to
the NAP by 30 September
2004. The UK explained to the
Commission that it was not
able to meet the deadline. On
10 November 2004, the UK
notified the Commission that it
wished to amend its NAP as a
result of the further work done.
On 12 April 2005, the
Commission  adopted the
contested decision in which it
concluded that the UK was not
entitled to submit a provisional
plan under Art.9(1) of the
Directive, that under Art.9(3),
the UK was only entitled to

CASE FACTS NOTES

Case T-178/05 United | Following public consultation | The UK were successful and
Kingdom v Commission | and the publication of a draft, | the decision was annulled.
[2006] 1 C.M.L.R. 33 (23| in April 2004, the UK notified a

Following the decision the
Commission adopted a new
decision concluding that the

proposed amendment
(implying an increase of the
emission allowance

allocations) was inadmissible
for other reasons.

That decision was challenged
unsuccessfully by Drax Power
(Case T-130/06) see further
below.
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amend its NAP in order to
address the incompatibilities
identified in the decision of 7
July 2004, and that that
decision excluded any
increases in the total quantity
of allowances to be allocated.
Thus, t he UK®
amendment which implied an
increase of the emission
allowance allocations was
inadmissible. The UK sought
annulment of that decision.

Case T-387/04 EnBW v
Commission & Germany 30
April 2007

EnBW is the 3" largest energy

producer in Germany. It
sought annulment of the
Commi ssi onss to

approve the German Phase |
NAP in so far as it included a
so-called transfer rule. This
provided that if an installation
in Germany closed and it was
requested the allowances
allocated to that installation
were not withdrawn if the
operator puts a new
installation into service on
German territory within 3
months of the closure of the
old installation. EnBW argued
that this gave an unfair
advantage to its principal
competitor RWE.

The application was dismissed
on the basis that EnBW lacked
standing to challenge the
Commi ssi onds
further below). However, in so
determining the CFI examined
in detail the legal nature of the
review procedure under Art.
9(3): see para 101 -130.

d

Case T-374/04 Germany Vv
Commission (27 November
2007)

The Commission rejected the
German Phase | NAP in so far
as it provided for -certain
measures for the ex-post
adjustment of the allocation of
emission allowances as being
incompatible with criteria 5
and 10 of Annex Il of the
Directive. Germany sought
annulment of the
Commi ssionds dg¢

The German application was
successful

28.What then are the principles that can be derived from the cases:

. AThe Di

1, 2005, a scheme for greenhouse gas emission allowance trading within

essenti al purpose of the rective

the Community. This system is based upon NAPs developed by the
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Me mber States in accordance with the <cr

see Commission v UK at para. 55;

i. Aithe first sentence of Artoommes8({8h, 6wmhi
reject t hat [ NAP] , or any aspect t her e
does not have a full power of authorisation, as the applicant argues.

Although it is true that that provision permits the Commission to review in
advance NAPs notified t o i t by the Member States,
power to consider and reject NAPs is severely limited, both in substantive
terms and in time. On the one hand, its review is limited to considering
whether the NAP is compatible with the criteria laid down in Annex Ill to
Directive 2003/87 and the provisions of Article 10 thereof and, on the
other, the review must be carried out within three months of the date on
which the Member St at e EnBW at fparae d04;t he N/
Commission v UK at para. 54 and Commission v Germany at para. 80
(the ACommi ssion is empowered to verify
by Member States are consistent with the criteria set out in Annex Il to the

directive and with Article 10 thereof 0;

ii.t he Commi ssionds r sé € mmisgoa v G&many at 9 ( 3) (
paras. 807 81 and 168):

fi8o0. € entails complex economic and ecological
the general objective of reducing greenhouse gas emissions by means of a cost-effective

and economically efficient allowance trading scheme (Article 1 of Directive 2003/87 and

recital 5 in its preamble).

81 It follows that, in its review of legality in this regard, the Community judicature
conducts a full review as to whether the Commission applied properly the relevant rules of
law, whose meaning must be determined in accordance with the methods of interpretation
recognised by the case-law. On the other hand, the Court of First Instance cannot take the
place of the Commission where the latter must carry out complex economic and ecological
assessments in this context. In this respect, the Court is obliged to confine itself to
verifying that the measure in question is not vitiated by a manifest error or a misuse of
powers, that the competent authority did not clearly exceed the bounds of its discretion
and that the procedural guarantees, which are of particularly fundamental importance in
this context, have been fully observed (see, to this effect, Case T-13/99 Pfizer Animal
Health v Council [2002] ECR 11-3305, paragraphs 166 and 171; Case T-70/99 Alpharma
v Council [2002] ECR 11-3495, paragraphs 177 and 182; and Case T-392/02 Solvay
Pharmaceuticals v Council [2003]ECR1I-4 555, paragraph 126). 0

iv. ithe second sentence of Article 9(3) of
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negative decision, rejecting the NAP, and not of a decision authorising it or

a decision not to r &nBMWeatpara.§07,0bj ecti onso

v. ithe power to reject the NAP as notifie
flow from an absolute obligation on the Commission to act. Certainly,
following the notification of a NAP, it is required to verify, carefully and
impartially, that the NAP is compatible with the criteria in Annex Il and the
provisions of Article 10 of Directive 2003/87 (see, by analogy, Case C-
269/90 Technische Universitat Minchen [1991] ECR 1-5469, paragraph
14; Case T-13/99 Pfizer Animal Health v Council [2002] ECR II-3305,
paragraph 171; and Case T-70/99 Alpharma v Council [2002] ECR II-
3495, paragraph 182). Howéevempl yhe wer
discretion on the part of the Commission, comparable to that which it
enjoys in regard to Article 226 EC, which it is not required to apply in all
circumstances (see the order in Case T-202/02 Makedoniko Metro and
Michaniki v Commission [2004] ECR 11-181, paragraphs 43 and 46 and

the case-law cited therein): see EnBW at para. 106;

vi. | f the Commi ssion does not Aireacto to
following natification, the plan must be considered as approved: see UK v
Commission at para. 55 (in EnBW a't par a. 106 dAif, dur
months following the notification of a NAP by a Member State, the
Commission does not make use of its power, the Member State may, in
principle, implement its NAP under the conditions laid down in Article 11 et
seq. of Directive 2003/87 without need

vii. There is not a sufficiently close analogy between the procedure for the
Commission reviewing state aid and the review of NAPs to conclude that
the decision c¢reat assd on a grésungption that hev i ew |
State measure, which is subject only to a temporary prohibition on its
being put into effect, is lawful. It follows that any decision of the
Commission rejecting a NAP or certain aspects thereof, even where other
aspects of the plan have been expressly accepted or where reasons for

not raising objections to them are stated and where amendments to the
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NAP are subsequently accepted, cannot be regarded as an authorisation,

in the sense of a measure giving rise to rights, because, of their nature,
measures notified in this context do n.
see para. 115 of EnBW,;

viii. A teleological interpretation of Art. 9(3) shows (see EnBW):

117 €é& the purpose of the procedure twader t hi
Commission to exercise a prior review, is to provide legal certainty for the Member

States and, in particular, to permit them to be sure, within a short time, how they may

allocate emission allowances and manage the allowance trading scheme on the basis

of their NAP during the allocation period in question. Having regard to the limited

duration of such a period, which is three or five years (Article 11 of Directive 2003/87),

both the Commission and the Member States have a legitimate interest in resolving

quickly any dispute concerning the contents of the NAP and in ensuring that, during

the entire period of its validity, the NAP does not risk being contested by the

Commission.

118 In addition, unlike the application of the State aid rules, which are intended to
avoid from the outset the creation of a situation contrary to the provisions of the Treaty
and to the objectives of the common market, implementation of the objectives of
Directive 2003/87, in particular, the establishment of an allowance trading scheme
designed to promote reductions of greenhouse gas emissions in a cost-effective and
economically efficient manner (Article 1 of the directive), would be hindered by a
prohibition on putting the NAPs into effect until the Commission had adopted a
decision authorising them.

119 It follows from the foregoing that tha
the contested decision contains an implicit authorisation of the German NAP,
including the contested transfer rule, cannot

iX. As regards amendments under Art. 9(3) (see Commission v UK):

i56. éthe adoption by a Member State of its ¢
quantity of allowances that it will allocate and the allocation of those allowances to the

installations in question, under Art.11(1) of the Directive, is subject to the condition

contained in Art.9(3) of the Directive that any amendment proposed to the NAP must

be accepted by the Commission. However, the second sentence of Art.9(3) of the
Directive does not lay down any | imit to the permissible ar
contrary to the Commission's submission, any amendments, whether proposed by the

Member State of its own initiative or rendered necessary to overcome any

incompatibility in the NAP raised by the Commission, must be notified to the latter and

accepted by it before the NAP as amended can form a valid basis for the decision

taken by the Member State under Art.11(1) of the Directive.

57 That the amendments of the NAP are not limited to those intended to address the
incompatibilities raised by the Commission follows necessarily from the fact that the
Member State is obliged, in accordance with Art.11(1) of and para.9 of Annex Il to the
Directive, to take account of comments received from the public after the initial
notification of the NAP and before the adoption of the definitive decision under
Art.11(1) of the Directive. If permissible amendments to the NAPs, made after the
expiry of the three-month period mentioned in Art.9(3) of the Directive or after a
decision of the Commission under that provision, were limited to those envisaged by
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the Commission, then that public consultation would be deprived of its effectiveness
and the comments of the public would be render
X. Moreover the Commission i s not entitled to restri

to propose amendments, see Commission v UK at paras. 61 i 63 and
74.

61 The Court therefore considers that it f
Directive, and from the general structure and objectives of the system which it

establishes, that the Commission could not restrict a Member State's right to propose

amendments, or categories of amendment. That question is different from the

guestion whether the amendments in question were compatible with the criteria listed

in Annex Il to or with Art.10 of the Directive.

62 The Commission claims that its Decision of July 7, 2004 supports its argument that
the scope of possible amendments was limited and, in particular, that it was not
permissible to amend the total quantity of allowances which the Member State would
decide to allocate. It adds that Art.3(1) of the Decision of July 7, 2004 clearly states
that the total quantity to be allocated may not be exceeded.

63 That argument cannot be accepted. It follows from the express terms of the
Directive, as well as from the general structure and objectives of the system which it
establishes, that the United Kingdom was entitled to propose amendments to its NAP
after it had been notified to the Commission and until its adoption of its decision under
Art.11(1) , and that the Commission is not entitled, when adopting a rejection decision
in accordance with Art.9(3) of the Directive, to constrain the Member State in the
exercise of its right (see paras [54]to [61]abo v e ) O .

xi. The Commission guidance issued under Art 9(1) does not correspond to
any of the measures of secondary EU law provided for in Article 249 of the
EC Treaty it has an express | egal base
of the relevant legal framework 6 and i s of i mportance fo

by the Court in Case T-374/87 Germany v Commission:

111. In this regard, the case-law should be recalled according to which, by adopting
rules of administrative conduct designed to produce external effects and announcing
by publishing them that it will henceforth apply them to the cases to which they relate,
the institution in question imposes a limit on the exercise of its own discretion and
cannot depart from those rules, if it is not to be found, in some circumstances, to be in
breach of general principles of law, such as the principles of equal treatment, of legal
certainty or_of the protection of legitimate expectations. It cannot therefore be
precluded that, on certain conditions and depending on their content, such rules of
conduct of general application may produce legal effects and that, in particular, the
administration may not depart from them in an individual case without giving reasons
that are compatible with the principle of equal treatment (see, with regard to the
Commission guidelines on the method of setting fines in competition matters, Joined
Cases C-189/02 P, C 202/02 P, C 205/02 P, C-208/02 P and C-213/02 P Dansk
Ragrindustri and Others v Commission [2005] ECR 1-5425, paragraphs 209 to 211;
see also, with regard to guidelines adopted by the Commission on State aid, Case T-
16/96 Cityflyer Express v Commission [1998] ECR 1I-7 57, paragraph 5°
(emphases added)
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xii. Accurate data as is a key constituent of the EU ETS (see Commission v
UK at para. 60):

Ail't must also be pointed out that the purpose
European market in greenhouse gas emission allowances, with the least possible
diminution of economic development and employment (see Art.1 of and the fifth recital
in the preamble to the Directive). Therefore, even though the Directive aims to reduce
greenhouse gas emissions in accordance with the commitments of the Community and
its Member States under the Kyoto Protocol, that aim must be achieved, in so far as
possible, while respecting the needs of the European economy. It follows that the
NAPs developed under the Directive must take due account of accurate data and
information relating to emission forecasts for the installations and sectors covered by
the Directive. If a NAP was based in part on incorrect information or erroneous
evaluations relating to the level of emissions in certain sectors or certain installations,
the Member State in question would have to be entitled to propose amendments to the
NAP, including increases to the total quantity of allowances to be allocated, in order to
address those problems before the market began functioning. That notwithstanding, in
order to ensure that the environmental objectives of the Directive are respected, the
Commission must still assess whether the amendments proposed by the Member
State are compatible with the criteria listed in Annex Il to or with Art.10 of the
Directiveo

(if) Operator challenges to Commission Phase | and Il NAP decisions

29. There have been numerous Art. 230 EC challenges brought by operators seeking the
annul ment of Commi ssionbs decisions on NAPs.

basis of a lack of standing.

CASE FACTS NOTES

T-387-04 EnBW v | See above. Inadmissible (30 April 2007)
Commission

T-130/06 Drax Power v | Proceedings by applicants | Inadmissible (25 June 2007)
Commission who own electricity generating
facilities against the
Commi ssi onds d
UK proposed amendments to
its Phase | NAP were
inadmissible

T-28/07 Fels-Werke GmBH v | Operators seeking to annul | Inadmissible (11 September
Commission Commission decision rejecting | 2007)
part of the German Phase Il
NAP

Unsuccessfully appealed to
the ECJ: see Case C/503/07P
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Saint-Gobain Glass
Deutschland v Commission

T-489/04 US Steel Ko gi ¢
Commission

US Steel a Slovak company
seeking annulment of the
Commi ssionds d
Phase | Slovak NAP

Inadmissible (1 October 2007)

Case T-27/07 US Steel | US Steel seeking annulment | Inadmissible (1 October 2007)
Kogice v Commi Jof the Commi ss
on the Phase Il Slovak NAP
Appealed unsuccessfully to he
ECJ: see Case C-8/08P US
Steel Kogice v
T-13/07 Cemex v | Proceedings seeking to annul | Inadmissible (6 November
Commission decision of the Commission | 2007)

not to object/ approve an
allocation in the UK Phase Il
NAP of a certain number of
all owances to
plant that it considered
inadequate/unlawful

This followed a failed domestic
challenge: see below.

T-203/07 Cemex Polska v
Commission

Operator seeking to challenge
Commission rejection of Polish
Phase Il NAP

Pending?

Case C/503/07P Saint-
Gobain Glass Deutschland v
Commission

Appeal to ECJ from T-28/07
Fels-Werke GmBH %
Commission (see above)

Inadmissible (8 April 2008)

Case C-6/08P US Steel
Kogi ce vissiOmo mm

Appeal from Case T-27/07 US
St eel Kogice v

Inadmissible (19 June 2008)

T-193/07GhHr aUd Ue
Commission

C

Operator seeking to challenge
Commission rejection of Polish
Phase Il NAP

Inadmissible (23 September
2008)

Case T-208/07BOT On 6 March 2008 14 other
Elektrowni a Beg electricity and heat production
Others v Commission companies in Poland were
granted leave by the President
of the 2™ Chamber of the CFI
to intervene.
Inadmissible (20  October
2008)
Case T-241/07 Buzzi | Italian operator seeking to | Inadmissible (27  October
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Unichem SpA v Commission | annul Commission decision to | 2008)
reject in part the Italian Phase
Il NAP
T-197/07 Gr up a O U a| Operator seeking to challenge | Pending?
Commission Commission rejection of Polish
Phase || NAP
T-196/07 Dyckerhoff Polska | See Grupa above Pending?
v Commission
T-195/07 Lafarge Cement v | See Grupa above Pending?
Commission
T-193/07GhHr aUd Ue C| See Grupa above Pending?
Commission
T-199/07 Cementownia | See Grupa above Pending?
"Odra" v Commission
T-198/07 Cementownia | See Grupa above Pending?

"Warta" v Commission

30. Art. 230 requires that for an applicant to have standing to challenge a measure they must be

directly and individually affected by it. This has been a notoriously difficult test to meet.

31. What then has been the basis for the findings by the ECJ and the CFI that operators covered by

the EU ETS lack standing to challenge Commission decisions rejecting or accepting/not objecting

to NAPs under Art. 9(3)? There are various strands to the reasoning which has been applied to

the various sets of facts:

i. the case law establishes two cumulative criteria for direct concern (see e.g. Case T-13/07

Cemex (at para. 41

)):

“First, the measure in question must directly affect the legal situation of the individual.

Secondly, the measure must leave no discretion to the addressees of that measure entrusted

with the task of implementing it, such implementation being purely automatic and resulting

from Community rules without the application of other intermediate rules (Case C-386/96 P
Dreyfus v Commission [1998] ECR 1-2309, paragraph 43, and Case T-69/99 DSTV v Commission
[2000] ECR 11-4039, paragraph 24). The condition laid down by the second criterion is also
satisfied where the possibility for the Member State not to give effect to the Community

measure is purely theoretical and its intention to act in conformity with it is not in doubt
(Dreyfus v Commission, paragraph 44; see also, to that effect, Case 11/82 Piraiki-Patraiki and
Others v Commission [1985] ECR 207, paragraphs 8 to 10)".
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ii. looking at Arts. 9 — 1 1 it i§ clear from the wording of the directive and from the
objectives of the scheme laid down under it, that it is the decision of the national
authorities, taken in accordance with Article 11(2) of the directive, which affects the
legal situation of the operators by allocating allowances to them” (see TA3/03 . Case
Cemex at para. 46 and Case C-6/08 US Steel at paras. 62 - 63);
iii. following on from that (see again Case T-13/07 Cemex at paras. 47 and 51):

“48 It is the Member State which is responsible for the implementation of the NAP and
for the allocation of specific allowances to individual installations. In accordance with Article
11(2) of the directive, the allocation of an allowance to an individual installation is a matter to
be decided by the national authority, even though that authority must act in accordance with
the NAP in the form approved by the Commission.

51 It should be pointed out in that regard that, under the scheme laid down by the

directive, where it is for the Member States to allocate the allowances among the

installations concerned (see paragraph 43 above), the definitive and direct determination of

the rights and obligations of the operators of those installations can be brought about only by

a decision of the Member State adopted pursuant to Article 11(2) of the directive.
Accordingly, the contested decision did not ¢
situation in any way".

iv. There is thus no proper analogy with the procedure under state aid and merger control
proceedings: see e.g. Case C-6/08 US Steel at para. 71;
v. also operator s hav evhilathey @nndt spplyrfoa theianheimente me d y :
of the contested decision, the appellants retain the possibility of challenging the
national measures taken in application of the contested decision and, in that context, of
relying on its illegality before the national courts, adjudicating in accordance with Article
234 EC (see, to that effect, Case 216/82 Universitdt Hamburg [1983] ECR 2771,
paragraph 10, and Case C 70/97 P Kruidvat v Commission [1998] ECR 1-7183,
paragraphs 48 an@503409P)Sdint-Gobain et paea.. 78 and TQROF €
US Steel at para. 77.

32. Before leaving this matter it is of note that Case T-13/07 Cemex was brought on 12 January 2007
shortly after Cemex had failed in domestic proceedings challenging the very same aspect of the
UK Phase Il NAP: see Cemex UK Cement Ltd v Department for the Environment, Food and Rural
Affairs [2006] EWHC 3207 (Admin)[2007] Env.L.R. 21. DEFRA had issued consultation documents

explaining the allocation methodology to be used in developing the UK’ ®hase Il NAP. The
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methodology for allocating allowances under the Phase | NAP had included the application of a

“Commi ssioning” rule to the cement and power s
the fact that commissioning could take place over a prolonged period in those sectors. The
methodology proposed for the Phase || NAP omitted the Commissioning rule, and replaced it
with a “first year of o0pe Cankxiexpnasiedits cohceanst@ppl i ¢c a’
DEFRA in December 2005 that this would seriously disadvantage its plant at Rugby, which had
suffered significant commissioning difficulties. Cemex considered that the amount of the cement
sectors allowances allocated to the Rugby plant was too low as the emissions data that had been
collected in order to calculate the allowances gave lower figures than the fully-operational plant

would have.

33. Cemex sought judicial review of its allowances under the Phase Il NAP, arguing that these
infringed the EC principle of equality or non-discrimination. It further argued that the Phase Il
methodology should be modified so that it did not place a minority of installations who had

experienced commissioning difficulties at a disadvantage.

34. Finally, Cemex submitted that the consultation process concerning the changes in methodology
had been procedurally unfair as the change to the Commissioning rule had been based upon a
view that there was no clear evidence that commissioning periods in the cement and energy
sectors were significantly longer than in others which had not been expressed during the
process. Accordingly it was said the Claimant had been denied the opportunity to answer that

point.

35. Sullivan J. following a rolled up permission and substantive hearing gave a judgment which, while
critical of certain aspects of the consultation and the level of material used to justify the change

in methodology, found against Cemex.

(iii) Challenges to the lawfulness of the EU ETS

36. In Arcelor Atlantique et Lorraine the Conseil d'Etat [2007] 2 C.M.L.R. the applicant was a steel

producing company with installations for the production of pig iron and steel in France, Spain,
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Germany and Belgium. It sought judicial review of a decision by the French authorities not to

revoke the decree implementing Directive 2003/87 in France.

37. In support of its application the applicant submits that the contested provisions infringe its
fundamental rights to property and the pursuit of an economic activity, by requiring it to operate
its plants under economic conditions that are unsustainable. The applicant also invoked a breach
of the principle of equality, alleging that other sectors in direct competition with the applicant
and with comparable or even higher emissions of greenhouse gases, such as producers of non-

ferrous metals and chemicals, are not subject to the Directive.

38. The Conseil d'Etat dismissed the application in all respects save breach of the equality principle
which it saw as a challenge to Directive 2003/87 itself rather than the constitutionality of the
implementation. The Conseil d'Etat referred the issue of equal treatment to the ECJ: Case C-

127/07.

39. The ECJ in a judgment dated 16 December 2008 held that the principle of equal treatment did
not affect the validity of the EU ETS in so far as it makes the greenhouse gas emission allowance
trading scheme applicable to the steel sector without including the chemical and non-ferrous

metal sectors in its scope.

40. The ECJ held that:

i. the steel, chemical and non-ferrous metal sectors are therefore, for the purposes of
examining the validity of Directive 2003/87 from the point of view of the principle of
equal treatment, in a comparable position while being treated differently;

ii. the inclusion of an economic activity in the scope of Directive 2003/87 creates a
disadvantage for the operators concerned in relation to those carrying on activities not
so included;

iii. asregards objective justification:

i. in the exercise of the powers conferred on it by the Community legislature has a

broad discretion where its action involves political, economic and social choices
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and where it is called on to undertake complex assessments and evaluations (see

Case C-344/04 IATA and ELFAA [2006] ECR 1-403, paragraph 80);

ii. where the legislature is called on to restructure or establish a complex system, it
is entitled to have recourse to a step-by-step approach (see, to that effect, Case
37/83 Rewe-Zentrale [1984] ECR 1229, paragraph 20; Case C-63/89 Assurances
du crédit v Council and Commission [1991] ECR 1-1799, paragraph 11; and Case
C-233/94 Germany v Parliament and Council [1997] ECR 1-2405, paragraph 43)
and to proceed in the light of the experience gained (reference was made to the
review provided for by Art. 30 of Directive 2003/87, see e.g. para. 49 of the
judgment);

ii. The E Uis &novel arfld complex scheme whose implementation and
functioning could have been disturbed by the involvement of too great a number
of participants, and, second, that the original definition of the scope of the
directive was dictated by the objective of attaining the critical mass of
participants necessary for the scheme to be set up” ;

iv. Asregards the exclusion of the chemicals sector:

“64 As regards, first, the chemical sector, it may be seen from the history of Directive
2003/87 that that sector has an especially large number of installations, of the order
of 34 000, not only in terms of the emissions they produce but also in relation to the
number of installations currently included in the scope of the directive, which is of
the order of 10 000.

65  The inclusion of that sector in the scope of Directive 2003/87 would therefore
have made the management of the allowance trading scheme more difficult and
increased the administrative burden, so that the possibility that the functioning of
the scheme would have been disturbed at the time of its implementation as a result
of that inclusion cannot be excluded. Moreover, the Community legislature was able
to take the view that the advantages of excluding the whole sector at the start of the
implementation of the allowance trading scheme outweighed the advantages of
including it for attaining the objective of Directive 2003/87. It follows that the
Community legislature has shown to the requisite legal standard that it made use of
objective criteria to exclude the entire chemical sector from the scope of Directive
2003/87 in the first stage of implementation of the allowance trading scheme.

66 The argument of the applicants in the main proceedings that the inclusion in
the scope of Directive 2003/87 of undertakings in that sector emitting a quantity of
CO2 above a certain threshold would not have caused administrative problems
cannot <calll into question the above assess
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v. Asregards the non-ferrous metals sector:

“70. As regards, second, the non-ferrous metal sector, it appears from the scientific
report mentioned in paragraph 52 above, which, according to the observations of
the Parliament, the Council and the Commission, the Community legislature made
use of in drafting and adopting Directive 2003/87, that direct emissions from that
sector amounted to 16.2 million tonnes of CO2 in 1990, while the steel sector
emitted 174.8 million tonnes of CO2.

71 Inview of its intention of defining the scope of Directive 2003/87 in such a way
as not to upset the administrative feasibility of the allowance trading scheme in its
initial stage by involving too many participants, the Community legislature was not
required to have recourse solely to the method of introducing, for each sector of the
economy that emitted CO2, a threshold for emissions in order to attain its objective.
Thus, in circumstances such as those in which Directive 2003/87 was adopted, it
could when introducing the scheme legitimately delimit its scope by means of a
sectoral approach without exceeding the bounds of its discretion.

72 The difference in the levels of direct emissions between the two sectors
concerned is so substantial that the different treatment of those sectors may, in the
first stage of implementation of the allowance trading scheme and in view of the
step-by-step approach on which Directive 2003/87 is based, be regarded as justified
without there having been any need for the Community legislature to take into
consideration the indirect emissions attri

vi. Accordingly there was no breach of the principle of equal treatment.

41. The ECJ it appears considered the issues raised to be more difficult than did Advocate-General

Maduro (opinion delivered on 21 May 2008).

42. The Advocate-General referred to the fact (see para. 24 ff) that Arcelor sought to extend the
scope of the reference to include the other arguments it had lost on before the Conseil d'Etat.
The Advocate-General considered this impermissible even having regard to the fact that Arcelor
had a pending CFl action challenging the validity of Directive 2003/87 on that basis: Case T-16/04

Arcelor S.A. v European Parliament and the Council of the European Union.
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(iv) Miscellaneous other cases

43. There are three other cases or categories of cases which | should mention for completeness:

44, First, there were two sets of infraction proceedings for non-implementation of Directive 2003/87

that proceeded to final order: Finland (C-107-05) and Italy (C-122/05).

45. Second, in Case T-233/04 Netherlands v Commission the Dutch wanted to set up domestically a
NOx trading scheme and sought twbukl no€Cbhe mytaies si on’ ¢

aid. The Commission determined that it was. The decision was annulled.

46. This case brings into focus the point that EU ETS only concerned CO2 not other greenhouse
gasses. The focus of EU ETS is on CO2 because the impacts of CO2 emissions are relatively well
understood and in contrast there are greater uncertainties about the effects of other greenhouse
gasses. CO2 is recognised as the largest contributor to the greenhouse effect. In the Advocate-
Gener al ' SArcalopat paras.cté—49 ha recorded:

“4 8 the.scope of the trial measure must be defined in accordance with certain objective
criteria. In this case, exclusion from or inclusion in the greenhouse gas emission allowance
trading scheme must therefore be based on considerations relating to the objectives pursued
by the Directive. As | have already said, the Directive aims to reduce greenhouse gas
emissions in a cost-effective manner, that is to say with the least possible diminution of
economic development and employment. To that end, the Community legislature decided to
apply the greenhouse gas emission allowance trading scheme as a priority to carbon dioxide
emissions since, in 1999, CO2 accounted for over 80% of Community greenhouse gas
emissions and carbon dioxide emissions were capable of generating good quality monitoring
data on a consistent basis, whereas the monitoring of emissions of other greenhouse gases
still posed too many problems. In addition, it made only those industrial sectors with the
highest CO2 emissions subject to the Directive, on the ground that the higher the quantities
of emissions from an industrial sector, the less the burden of the fixed costs (accounting for
and declaring emissions, verification of emissions by an independent body, training and
employment of the necessary personnel to manage emission trading) generated by applying
the allowance trading scheme, which must be borne by all operators participating in the
scheme, would make itself felt; in the case of small-scale emitters with only a limited volume
of allowances capable of being traded, on the other hand, any benefits they might derive
from an allowance trading scheme are necessarily less substantial than those potentially
available to major emitters.
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49, Targeting the gas chiefly * r esponsi bl e’ for the greenhou
quantities of that gas emitted by each industrial sector as a benchmark are certainly objective
criteria

47. See Articles 3 and 30 and Annex Il of Directive 2003/87 as regards reviewing the inclusion of

greenhouse gasses other than CO2.

48. Third, | note in passing Case T-406/06 Evropaiki Dynamiki v Commission challenging a rejection

of tender in respect of support services for the registries established under Directive 2003/87.

(4) THE PENDING CFI CASES

49. Following Commission decisions rejecting their Phase Il NAPs Article 230 challenges have been
brought before the CFl against the Commission by:

i. Poland (T-183/07);

ii. Estonia (T/263/07);

iii. Hungary (T/221/07)

iv. Latvia (T/369/07);

v. Lithuania (T/368/07);

vi. Romania (T/484/07);

vii. Bulgaria (T/499/07).

50. A challenge brought by Slovakia (T/32/07) was withdrawn.

51. In these cases the common complaints (put in a number of ways) are that:

i. the Commission in its decisions on the Phase Il NAPs in issue acted ultra vires in
determiningan “upper | imit” or total guantity of
with Annex Ill of Directive 2003/87 the Member States concerned can allocate in their
NAPs;

ii. the Commission in its decisions acted unlawfully in using its own calculations, data and
methodology to assess the NAPs. The bulk of the complaints focus on the use by the

Commission of PRIMES data.
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52. The challenges also have some other common features including:

i. reliance on the fact that the Member States concerned are not bound by Decision
2002/358/EC but rather have their own separate Kyoto targets for Phase Il which they
are meeting;

ii. a failure to take into account the particular position of the East European Accession
St ates whose economi es pnoaessef transitione@oratndrkgt un d e r ¢
economy” (see Annex B of the Kyoto Protocol
issues linked to dependency on Russia for the supply of gas;

iii. afailure to consult Member States on the use by the Commission of the PRIMES model;

iv. a failure by the Commission in its decisions on the NAPs to give adequate reasons

contrary to Art. 253 EC.

53. A number of the challenges also allege that the time limit imposed on the Commission under Art.
9(3) of Directive 2003/87 expired before the decisions were issued with the result that the NAPs
submitted must stand as approved. Thedkv ar gume
Commission (see above) at para. 55. The facts in relation to this aspect of the cases are
unattractive as the Polish example illustrates. Poland notified an incomplete NAP. The
Commission wi t hi n t he 3 moin gohdsfaith' decknedctd ferdally regeat the
incomplete NAP. Instead it sought further information. Th e Co mmi s soidoingmade | et t er
clear that the three-month period would not start to run until the 47 questions posed to Poland
were answered. The Commission asked for the information to be provided in a time frame that
would still have been within 3 months of notification. Poland did not refute the suggestion that
the NAP it submitted was incomplete but it negotiated extensions of time to respond. It was in
fact not until many months later that Poland provided the necessary information. Poland then

when its NAP was rejected turned around and sought to rely on the time limit having expired®.

54. The UK has intervened in all of these cases to support the Commission. The UK is concerned that

in each case the Member State is seeking to achieve an over-allocation of allowances that,

® In this regard the UK made reference to the Opinion of Advocate-General Warner in Joined Cases
63/79 and 64/79 Boizard.
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cumulatively, would result in average annual emissions in Phase Il being greater than 2005

verified emissions.

55. Thus for example in the case of Poland® the Commission relying on verified data on gas emissions
for Poland for 2005 takes the view that the Polish allocation could not - compatible with the
criteria contained in Directive 2003/87 - exceed 208.6 million tonnes per annum for Phase II.
Poland in its Phase Il NAP proposes the allocation of 284.8 million tonnes per annum. In short the
aim of the Polish proceedings is to secure for Poland a 76 million tonne per annum over-

allocation of allowances.

5. The UK’'s case is that such an increase in allo
have a considerable adverse impact on the EU ETS price, possibly in a similar way to the price fall
in Phase | in April 2006. As phase | demonstrates, the key determinant for the success or
otherwise of the EU ETS is how scarce’ the market considers allowances to be. Following a
comparison with the verified emission figures for 2005 and 2006, it was found that the Member
States had overestimated the total quantity of allowances for Phase | of the EU ETS. This
unfortunate result was allowed to occur because for Phase | the Commission did not have

independent and scientifically verified data, when it came to assessing the NAPs for that period.

® Poland unsuccessfully sought interim measures: see Case T-183/07R decision of the President of
the CFI dated 9 November 2007.
’ See the decision of the ECJ in Case C-127/07 Société Arcelor Atlantique:
fi31 While the wultimate objective of the all owar
environment by means of a reduction of greenhouse gas emissions, the scheme does not of
itself reduce those emissions but encourages and promotes the pursuit of the lowest cost of
achieving a given amount of emissions reductions, as appears inter alia from point 3 of the
Green Paper [ (COM(2000) 8afd pbirit 21cd the staténbehtef rec@sorsse n Pap e
in the Commission Proposal. The benefit for the environment depends on the stringency of the
total quantity of allowances allocated, which represents the overall limit on emissions allowed
by the scheme.
32 It also appears that the economic logic of the allowance trading scheme consists in
ensuring that the reductions of greenhouse gas emissions required to achieve a
predetermined environmental outcome take place at the lowest cost. By allowing the
allowances that have been allocated to be sold, the scheme is intended to encourage a
participant in the scheme to emit quantities of greenhouse gases that are less than the
allowances originally allocated him, in order to sell the surplus to another participant who has
emitted more than his allowance.
33 So, for the allowance trading scheme to function properly, there must be a supply and
demand for allowances on the part of the participants in the scheme, which also means that
the potential for reduction of emissions attributable to the activities covered by the scheme
may vary, even considerably. Moreover, according to the Green Paper, the wider the scope of
the system, the greater will be the variation in the costs of compliance of individual
undertakings,andthe gr eat er the potential for | owering coOSs
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The Commission was thus not able to prevent this over-allocation of allowances. The

consequence was (as is recorded by the gl obal
correction i n p r iich was to.discolirhge investméne ia tnergy-éfficienwth

technology that reduced CO2 emissions. For Phase | the total EU wide allocation was estimated

to be only 1% below projected “business as us
requisite scarcity for the market to function in such a way as to incentivise reducing CO2

emissions.

57. The UK has estimated that the effect on carbon prices of 76 million tonnes of additional
allowances being allocated to Poland and estimates that the effect of additional allowances
being made available to Poland today would be to reduce market prices by up to one quarter.

This would be a significant fall.

58.Mor eover Pol and i s not , of cour s e, t he onl vy
Decisions in relation to their Phase Il NAPs. Article 230 challenges have been brought by Bulgaria,
the Czech Republic, Estonia, Hungary, Latvia and Romania. If all the pending Article 230
challenges against the Commission were successful, the total number of allowances on the
market would be well above 2005 verified emissions. This would completely undermine Directive
2003/87 as a tool to reduce emissions, which is the principal objective of the Directive. It would
also significantly undermine the concept of emissions trading as a powerful future way to reduce

global carbon emissions.

59. The Polish case was heard on 10 February 2009 and the Estonian case on 11 February 2009

before two different Chambers of the CFI.

60. While the UK was the only Member State to intervene to support the Commission a number of
East European Member States (including Lithuania, Hungary and Slovakia) intervened to support

Poland and Estonia.

61. The decisions of the CFl are awaited. It is understood that the other challenges will not be

determined before the outcome of these first two cases is known.
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(5) ALPHASTEEL ¢ CIVIL PENALTY NOTICES

(i) introduction

62. As noted above ETS Regulations implement Directive 2003/87/EC in England and Wales.

63. As mentioned above a key feature of Directive 2003/87 is that at the end of each year
installations subject to the EU ETS are required by 30 April each year, to surrender allowances

equal to their emissions in the previous year. Both the ETS Regulations and the Directive provide

for ci vil penalties wdi fails te sureender suffidiett tllemances f g r e e
to cover its emissions in any particular year. The penalties consist of a financial charge in respect
of each allowance which should have been but was not surrendered. The scheme is administered

by the Environment Agency (“ EA”")

64. Alphasteel Limited, the operator of a steel foundry in Newport in Wales, failed to surrender any
allowances by 30 April 2006 to cover its emissions in the first year of Phase | namely 2005.
Accordingly, the EA issued a notice requiring the company to pay a civil penalty as provided for

under the ETS Regulations.

65. Under the ETS Regulations which faithfully transpose Directive 2003/87 in this regard the civil
penalty is calculated on the basis of: (i) for Phase | EUR 40 for each tonne of carbon dioxide
equivalent emitted by an installation for which the operator has not surrendered allowances; (ii)

thereafter EUR 100 for each tonne.

66. The penalty was calculated by reference to the fixed charge per allowance at £564,559.93. The
ETS Regulations provided for an appeal to the Secretary of State or, in the case of Wales, to the
Welsh Ministers, against the imposition of a civil penalty. Alphasteel duly appealed, and the
Welsh Ministers appointed an inspector to hold a non-statutory public inquiry and report on the

appeal.
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67. Given the over-allocation of units in Phase | and the collapse in the price it should not have been
difficult for operators to have surrendered sufficient allowances in Phase I. 4 operators in the UK
failed to comply in year 1 of Phase I. There was 100% compliance in the remaining 2 years of
Phase I. What will happen in April this year when surrender is required for the year 1 of Phase Il
remains to be seen. Of course, because of the pending challenges before the CFl brought by
Poland, Bulgaria, the Czech Republic, Estonia, Hungary, Latvia and Romania no allocations have

been distributed in those Member States and hence no operator is likely to comply.

(ii) legal issues

68. Although Alphasteel could not challenge either the quantum of the penalty or the bare fact that

it had failed to surrender the relevant allowances, it did raise a number of challenges to the

|l egal ity of the imposition of the penalty. |t
Regulations was a misnomer, and t hat “given the magnitude an
i mposed.. it is properly to be categorised as a

in Alphasteel
provide the protections required by Article 6 ECHR in respect of criminal proceedings. Further, it
was submitted that the penalty imposed on Alphasteel for its failure to surrender allowances
was, in the circumstances of the case, disproportionate and therefore a violation of the

company’'s Convention rights.

69. The inspector decided that the civil penalty in the ETS Regulations should be considered a civil,
rather than criminal, penalty for the purposes of Article 6 ECHR. He identified the criteria from
the Strasbourg jurisprudence which were to be taken into account in making that determination:
(a) the classification of the penalty in domestic law; (b) the essential nature of the liability; and

(c) the nature and severity of the potential penalty.

70. It was accepted by all the parties that domestic law classified the penalty as civil, although it was

submitted by Alphasteel that such a categorisation did not necessarily flow from the Directive.

S submission, t hat the penalty

Nonet hel ess, the inspector c onc | usld @emtify tthle a t t he
penalty as <civil in contradistinction to the
Regulations.
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71. In respect of the nature of the liability, the EA submitted that the scheme was not concerned
with reprehensible or blameworthy conduct, but merely with a failure to surrender. The scheme
was not of general application, but only applied to those holding relevant emissions permits
under the EU ETS. Alphasteel argued that the penalties were dissuasive in nature. The inspector
concluded t hat a “dissuasive” penalty need not nec

of trading was guite dissimilar to a typical

fact that the penalty for failing to surrender an allowance was more than the cost of purchasing

an allowance did not render the scheme purely

72. So far as the nature and severity of the penalty was concerned, the inspector considered the
monetary value of the penalty and its effects on Alphasteel. The penalty was clearly large in

financi al terms and Al phasteel’s case was tha
Newport plant to close, with a consequential loss of 400 jobs. However, the inspector found that
the automatic nature of the penalty rendered it dissimilar to criminal sanctions, and found that
the fact that a penalty was large did not necessarily mean that it was criminal in nature.
Accordingly, the penalty was civil in nature and the protections applicable to criminal

proceedings did not apply.

73. It was further submitted by Alphasteel that, regardless of the proper characterisation of the
proceedings, the burden placed upon it to establish blamelessness and the automatic nature of
the penalty rendered the proceedings as a whole unfair. The EA argued that blame was irrelevant
and, furthermore, that the EA had to prove its case in the sense that it had to demonstrate that
Al phast eel had failed to surrender the relevan
that it was for the EA to prove the failure to surrender, and found that the automatic nature of
the penalty was a consequence of the terms the Directive which could not itself be impugned in

the context of the appeal.

74. The inspector found that, given that the ETS Regulations accurately transposed the Directive, the
Regulations could not be impugned on the basis of a failure to comply with Article 6 ECHR

without also impugning the Directive. The Directive was presumed to comply with Article 6, and
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in any case could not be impugned before the Inspector. Given those conclusions, the inspector
declined to consider whether the appeal process lacked the safeguards required by Article 6 in
respect of criminal proceedings. In particular, the inspector did not find it necessary to deal with

submissions in respect of the correct standard of proof.

75. With respect to the proportionality of the penalty, the inspector effectively declined to
determine the matter. He found that the Direct
and quantificationof t he penal ty”. It foll owed that he F

these features renders the penalty disproporti

76. Alphasteel raised a wide number of other factual and legal complaints on the appeal.

77. It followed that the inspector recommended that the appeal be dismissed. The Minister duly

accepted the inspector’s recommendations and d

(iii) other matters

78. Alphasteel argued that* ... t he 2005 Regul ations are defectdi
recognisable appeal route contained within Part 5 of the 2005 Regulations. No grounds of appeal
are specified. Furthermore it is silent on the issue of burden and standard of proof. It is
submitted, therefore, that the appeal procedure set out in Regulation 34 and Schedule 2 to the

2005 Regulations is inherently unfair and contravenes Article 6 ...

79. The EA argued that:

i. it was not uncommon, and certainly not unlawful, for a statutory scheme to provide for
an appeal without specifying the grounds of appeal. Two classic examples are the right
of appeal to an appeal tribunal from decisions of the Secretary of State in social security
matters under s. 12 of the Social Security Act 1998 and the right of appeal to the
Secretary of State against a refusal of planning permission under s. 78 of the Town and

Country Planning Act 1990;
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ii. where grounds of appeal are not specified the scope of any appeal must be dependent

on the proper construction of the overall scheme in issue. Primarily the scope of the
appeal jurisdiction must depend on the scope of the decision which is the subject of the
appeal. It was argued that in the case of the ETS Regulations the relevant considerations
are as follows:

i. liability for the civil penalty is automatic: see reg. 39(1) and 41(2) of the 2005
Regulations (whi ¢ h use the word “shall?”) and
Directive (which employ the same language). Accordingly, where an operator
fails to comply with a condition imposed pursuant to reg. 10(3) the EA enjoys no
discretion as to whether or not to serve a civil penalty notice in this regard;

ii. the amount of the penalty is also set by reg. 39(2) and (3) of the 2005
Regulations (see Article 16(4) of the Directive). The level of the penalty is thus set
by the 2005 Regulations. In addition reg. 39(4) sets the mechanism for the
conversion of euros to sterling;

iii. in these circumstances an appeal under reg. 32 in relation to a civil penalty
notice pursuant to reg. 39(1) of the 2005 Regulations is, confined to
consideration of: (i) whether the Operator has indeed breached the terms of a
condition imposed pursuant to reg. 10(3) of the 2005 Regulations; (ii) whether
notice of the civil penalty has been properly given in accordance with reg. 41 and
4; and (iii) whether the amount of the civil penalty has been properly calculated
in accordance with reg. 39(2) — (4). Given the automatic nature of the civil
penalty under reg. 39 it is not open on an appeal to argue that it was

unreasonable for the EA to impose the penalty.

(iv) conclusions

80. There was no judicial review by Alphasteel because between the close of the hearing of the

appeal and the Welsh Ministers decision it went into administration.
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(6) the University Hospital of North Durham Appeal

(i) background

81. Reg. 22A of the ETS Regulations makes provision for applications for allocations of allowances by
late installations. Reg. 22A was originally inserted into the ETS Regulations by the Greenhouse
Gas Emissions Trading Scheme (Amendment) Regulations 2006/737 reg.13 (as from April 6,
2006). This version was in force at the time of the North Durham appeal (APP/ETS/06/02). It has
since been substituted by a new reg. 22A by the Greenhouse Gas Emissions Trading Scheme
(Amendment No. 2) Regulations 2007/3433 reg.9 (as from December 31, 2007). Reg. 22A
provides a mechanism for installations which began operating before 2004 but which have not

received an allocation of allowances, to apply to the Secretary of State for an allocation.

82. Under reg. 22A as in force at the time of the North Durham appeal the Secretary of State was
prohibited from granting such an application if it was “made more than 30 working days after
whichever is the later of the installation being granted a greenhouse gas emissions permit under

regul ation 9, and 6 April 2006".

83. A decision to refuse such an allocation (a decision under reg. 22(A)(5)) was at the time of the
North Durham appeal appealable under re. 33(3)(b) of the ETS Regulations (as amended by the
Greenhouse Gas Emissions Trading Scheme (Amendment) Regulations 2006/737 reg.19 (as from
April 6, 2006). Subsequentl vy, t he referenceGreknbousé r e g.
Gas Emissions Trading Scheme (Amendment No. 2) Regulations 2007/3433 reg.17 (as from
December 31, 2007).

84. In the Durham Hospital appeal the Inspector allowed the appeal by the University Hospital of
North Durham against the refusal to allocate it allowances because it submitted its application
late. The operators of the boiler houses at the hospital received their permit under the ETS
Regulations on 26 April 2006 but despite reminders failed to apply for an allocation within 30
days. The application having been made late the Secretary of State had no power under reg.

22A(5) to grant it. However, the Inspector took an expansive view of the jurisdiction on appeal.

www.landmarkchambers.co.uk

180 Fleet Street, london, EC4A 2HG | DX: 1042 (LDE) | 1.020 7430 1221 | £.020 7421 6060 | e.clerks@landmarkchambers.co.uk



Landmark

CHAMBERS

He held (somewhat bizarrely) that he had power to allow an appeal against refusal

notwithstanding the terms of reg. 22A(5).

85. However, given the subsequent amendments to the ETS Regulations there is perhaps little of

wider significance to be derived from the decision.

James Maurici appeared for the EA in the Alphasteel case and he is appearing for the UK as
intervener in the CFl cases of Poland (T-183/07); Estonia (T/263/07); Hungary (T/221/07); Latvia
(T/369/07); Lithuania (T/368/07); Romania (T/484/07) and Bulgaria (T/499/07). He is also junior
counsel for the Secretaries of State for Communities & Local Government and for Transport in the
Stansted G1 High Court challenge. All of these cases are discussed above. Any views expressed are
his own.

James Maurici
Landmark Chambers
5 March 2009
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